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UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  
Washington, D.C. 20549  

   

FORM 8-K  
   

CURRENT REPORT  
Pursuant to Section 13 or 15(d) of the  

Securities Exchange Act of 1934  
   

Date of Report (Date of earliest event reported): November 4, 2014  
   

LinkedIn Corporation  
(Exact name of Registrant as Specified in its Charter)  

   

   
2029 Stierlin Court  

Mountain View, CA 94043  
(Address of Principal Executive Offices including Zip Code)  

   
(650) 687-3600  

(Registrant’s Telephone Number, Including Area Code)  
   

Not Applicable  
(Former name or former address, if changed since last report)  

   
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of 
the following provisions:  
   
�          Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)  
   
�          Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)  
   
�          Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))  
   
�          Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))  

   
   

   

 

Delaware  
   001-35168  

   47-0912023  
(State or Other Jurisdiction  

of Incorporation)  
   

(Commission  
file number)  

   
(I.R.S. Employer  

Identification Number)  



   
Item 1.01. Entry into a Material Definitive Agreement.  
   
Purchase Agreement  
   
On November 5, 2014, LinkedIn Corporation (the “Company”) entered into a purchase agreement (the “Purchase Agreement”) with Goldman, 
Sachs & Co., J.P. Morgan Securities LLC and Morgan Stanley & Co. LLC, as representatives of the several initial purchasers named therein 
(collectively, the “Initial Purchasers”), to issue and sell $1.15 billion aggregate principal amount of 0.50% Convertible Senior Notes due 2019 
(the “Notes”) in a private placement to qualified institutional buyers pursuant to Rule 144A under the Securities Act of 1933, as amended (the 
“Securities Act”). The Notes will be issued to the Initial Purchasers pursuant to an exemption from the registration requirements of the 
Securities Act afforded by Section 4(a)(2) of the Securities Act. In addition, the Company granted the Initial Purchasers a 13-day option to 
purchase up to an additional $172.5 million aggregate principal amount of the Notes on the same terms and conditions. The Initial Purchasers 
exercised their option in full on November 6, 2014.  
   
The Purchase Agreement includes customary representations, warranties and covenants by the Company and customary closing conditions. 
Under the terms of the Purchase Agreement, the Company has agreed to indemnify the Initial Purchasers against certain liabilities.  
   
The description of the Purchase Agreement contained herein is qualified in its entirety by reference to the Purchase Agreement attached as 
Exhibit 10.1 to this Current Report on Form 8-K and is incorporated herein by reference.  
   
Convertible Note Hedge Transactions  
   
In connection with the pricing of the Notes, on November 5, 2014, and in connection with the Initial Purchasers’ exercise of their option in full 
on November 6, 2014, the Company entered into privately-negotiated convertible note hedge transactions with respect to its Class A common 
stock (the “Convertible Note Hedge Transactions”) with each of Citibank, N.A., Bank of America, N.A. and JPMorgan Chase Bank, National 
Association, London Branch (collectively, the “Counterparties”). The Company will pay an aggregate amount of approximately $248.0 million 
to the Counterparties for the Convertible Note Hedge Transactions. The Convertible Note Hedge Transactions cover, subject to anti-dilution 
adjustments substantially similar to those in the Notes, as applicable, approximately 4.5 million shares of the Company’s Class A common 
stock, the same number of shares underlying the Notes, at a strike price that corresponds to the initial conversion price of the Notes and are 
exercisable upon conversion of the Notes. The Convertible Note Hedge Transactions will expire upon the maturity of the Notes.  
   
The Convertible Note Hedge Transactions are expected generally to reduce the potential dilution to the Company’s Class A common stock 
upon conversion of the Notes and/or offset the cash payments in excess of the principal amount of the converted Notes the Company is 
required to make in the event that the market value per share of the Company’s Class A common stock, as measured under the Convertible 
Note Hedge Transactions at the time of exercise is greater than the strike price of the Convertible Note Hedge Transactions.  
   
The Convertible Note Hedge Transactions are separate transactions, entered into by the Company with the Counterparties, and are not part of 
the terms of the Notes. Holders of the Notes will not have any rights with respect to the Convertible Note Hedge Transactions. The foregoing 
description of the Convertible Note Hedge Transactions is qualified in its entirety by the copy of the form of confirmation for the Convertible 
Note Hedge Transactions attached as Exhibit 10.2 to this Current Report on Form 8-K, which is incorporated herein by reference.  
   
Warrant Transactions  
   
In addition, concurrently with entering into the Convertible Note Hedge Transactions on November 5, 2014 and on November 6, 2014, the 
Company separately entered into privately-negotiated warrant transactions, whereby the Company will sell to the Counterparties warrants (the 
“Warrants”) to acquire, collectively, subject to anti-dilution adjustments, approximately 4.5 million shares of the Company’s Class A common 
stock at an initial strike price of $381.82 per share, which represents a premium of 75% over the last reported sale price of the Company’s 
Class A common stock of $218.18 on November 5, 2014. The Company will receive aggregate proceeds of approximately $167.3 million from 
the sale of the Warrants to the Counterparties. The Warrants will be sold in private placements to the Counterparties pursuant to an exemption 
from the registration requirements of the Securities Act afforded by Section 4(a)(2) of the Securities Act.  
   
If the market value per share of the Company’s Class A common stock, as measured under the Warrants, exceeds the strike price of the 
Warrants, the Warrants will have a dilutive effect on the Company’s earnings per share, unless the Company elects,  
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subject to certain conditions, to settle the Warrants in cash.  
   
The Warrant transactions are separate transactions, entered into by the Company with the Counterparties, and are not part of the terms of the 
Notes. Holders of the Notes will not have any rights with respect to the Warrants. The foregoing description of the Warrants is qualified in its 
entirety by the copy of the form of confirmation for the Warrant transactions attached as Exhibit 10.3 to this Current Report on Form 8-K, 
which is incorporated herein by reference.  
   
Item 2.03. Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.  
   
The information set forth in Item 1.01 above relating to the Notes is incorporated by reference into this Item 2.03.  
   
Item 3.02. Unregistered Sales of Equity Securities.  
   
The information set forth in Item 1.01 above is incorporated by reference into this Item 3.02.  
   
Item 8.01. Other Events.  
   
On November 4, 2014, the Company issued a press release announcing its intention to offer $1.15 billion aggregate principal amount of the 
Notes in a private placement to qualified institutional buyers pursuant to Rule 144A under the Securities Act. A copy of this press release is 
filed herewith as Exhibit 99.1 and is incorporated herein by reference.  
   
On November 6, 2014, the Company issued a press release announcing the pricing of its offering of $1.15 billion aggregate principal amount of 
the Notes in a private placement to qualified institutional buyers pursuant to Rule 144A under the Securities Act. A copy of this press release is 
filed herewith as Exhibit 99.2 and is incorporated herein by reference.  
   
Item 9.01. Financial Statements and Exhibits  
   
(d) Exhibits  
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Exhibit Number  
   Exhibit Title or Description  

         
10.1  

   
Purchase Agreement, dated November 5, 2014, by and among LinkedIn Corporation and Goldman, Sachs & Co., J.P. 
Morgan Securities LLC and Morgan Stanley & Co. LLC, as representatives of the initial purchasers named therein.  

10.2  
   Form of Convertible Note Hedge Confirmation.  

10.3  
   Form of Warrant Confirmation.  

99.1  
   

Press release issued by LinkedIn Corporation entitled “LinkedIn Corporation Announces $1.15 Billion Convertible 
Notes Offering”  dated November 4, 2014.  

99.2  
   

Press release issued by LinkedIn Corporation entitled “LinkedIn Corporation Announces Pricing of $1.15 Billion 
Convertible Notes Offering”  dated November 6, 2014.  



   
SIGNATURE  

   
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned hereunto duly authorized.  
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Date: November 7, 2014  By:  /s/ Steven Sordello  
      

Steven Sordello  
      

Senior Vice President and Chief Financial Officer  



   
Exhibit Index  
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10.1  

   
Purchase Agreement, dated November 5, 2014, by and among LinkedIn Corporation and Goldman, Sachs & Co., J.P. 
Morgan Securities LLC and Morgan Stanley & Co. LLC, as representatives of the initial purchasers named therein.  
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Exhibit 10.1 
   

LinkedIn Corporation  
   

0.50% Convertible Senior Notes due 2019  
   

   
November 5 , 2014 

   
Goldman, Sachs & Co.  
J.P. Morgan Securities LLC  
Morgan Stanley & Co. LLC,  

As representatives of the several Purchasers  
named in Schedule I hereto,  
   

c/o Goldman, Sachs & Co.  
200 West Street,  
New York, New York 10282-2198  
   
Ladies and Gentlemen:  
   
LinkedIn Corporation , a Delaware corporation (the “ Company ”), proposes, subject to the terms and conditions set forth in this agreement 
(this “ Agreement ”), to issue and sell to the Purchasers named in Schedule I hereto (the “ Purchasers ”) an aggregate of $1,150,000,000 
principal amount of its 0.50% Convertible Senior Notes due 2019 (the “ Firm Securities ”), and at the option of Goldman, Sachs & Co., J.P. 
Morgan Securities LLC and Morgan Stanley & Co. LLC (the “ Representatives ”) on behalf of the Purchasers, up to an aggregate of 
$172,500,000 additional principal amount of its 0.50% Convertible Senior Notes due 2019 (the “ Optional Securities ”, and together with the 
Firm Securities, the “ Securities ”).  The Securities will be convertible into cash, shares (the “ Underlying Shares ”) of Class A Common 
Stock of the Company, par value $0.0001 per share (the “ Class A Common Stock ”) or a combination of cash and Underlying Shares, at the 
Company’s election.  
   
In connection with the offering of the Firm Securities, the Company is separately entering into convertible note hedge transactions and warrant 
transactions with one or more counterparties, which may include the Purchasers or affiliates thereof (each, a “Call Spread Counterparty” ), in 
each case pursuant to a convertible note hedge confirmation (a “Base Bond Hedge Confirmation” ) and a warrant confirmation (a “Base 
Warrant Confirmation” ), respectively, each dated the date hereof (the Base Bond Hedge Confirmations and the Base Warrant 
Confirmations, collectively, the “Base Call Spread Confirmations” ), and in connection with the issuance of any Optional Securities, the 
Company and each Call Spread Counterparty may enter into additional convertible note hedge transactions and additional warrant transactions, 
in each case pursuant to an additional convertible note hedge confirmation (an “Additional Bond Hedge Confirmation” ) and an additional 
warrant confirmation (an “Additional Warrant Confirmation” ), respectively, each to be dated the date on which the option granted to the 
Purchasers pursuant to Section 2 hereof to purchase such Optional Securities is exercised (the Additional Bond Hedge Confirmations and the 
Additional Warrant Confirmations, collectively, the “Additional Call Spread Confirmations” and, together with the Base Call Spread 
Confirmations, the “Call Spread Confirmations” ).  
   

 



   
1.                                       The Company represents and warrants to, and agrees with, each of the Purchasers that:  
   

(a)                                  A preliminary offering memorandum, dated November 4, 2014 (the “ Preliminary Offering Memorandum ”), and an 
offering memorandum, dated November 5, 2014 (the “ Offering Memorandum ”), have been prepared in connection with 
the offering of the Securities and the Underlying Shares, if any, issuable upon conversion thereof. The Preliminary Offering 
Memorandum, as amended and supplemented immediately prior to the Applicable Time (as defined in Section 1(b)), is 
hereinafter referred to as the “ Pricing Memorandum ”.  Any reference to the Preliminary Offering Memorandum, the 
Pricing Memorandum or the Offering Memorandum shall be deemed to refer to and include all documents filed with the 
Securities and Exchange Commission (the “ Commission ”) pursuant to Section 13(a), 13(c) or 15(d) of the Securities 
Exchange Act of 1934, as amended (the “ Exchange Act ”), on or prior to the date of such memorandum and incorporated by 
reference therein and any reference to the Preliminary Offering Memorandum or the Offering Memorandum, as the case may 
be, as amended or supplemented, as of any specified date, shall be deemed to include (i) any documents filed with the 
Commission pursuant to Section 13(a), 13(c) or 15(d) of the Exchange Act after the date of the Preliminary Offering 
Memorandum or the Offering Memorandum, as the case may be, and prior to such specified date and (ii) any Additional 
Issuer Information (as defined in Section 5(e)) furnished by the Company prior to the completion of the distribution of the 
Securities; and all documents filed under the Exchange Act and so deemed to be included in the Preliminary Offering 
Memorandum, the Pricing Memorandum or the Offering Memorandum, as the case may be, or any amendment or 
supplement thereto are hereinafter called the “ Exchange Act Reports ” (provided that where only sections of such 
documents are specifically incorporated by reference, only such sections shall be considered to be part of the Exchange Act 
Reports).  The Exchange Act Reports, when they were or are filed with the Commission, conformed or will conform in all 
material respects to the applicable requirements of the Exchange Act and the applicable rules and regulations of the 
Commission thereunder; and no such documents were filed with the Commission since the Commission’s close of business 
on the business day immediately prior to the date of this Agreement and prior to the execution of this Agreement, except as 
set forth on Schedule II(a) hereof. The Preliminary Offering Memorandum and the Offering Memorandum and any 
amendments or supplements thereto did not and will not, as of their respective dates, contain an untrue statement of a 
material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided , however , that this representation and warranty shall 
not apply to any statements or omissions made in reliance upon and in conformity with information furnished in writing to 
the Company by a Purchaser through the Representatives expressly for use therein;  

   
(b)                                  For the purposes of this Agreement, the “ Applicable Time ” is 11:00 pm (Eastern time) on the date of this Agreement; the 

Pricing Memorandum as supplemented by the information set forth in Schedule III hereto, taken together (collectively, the “ 
Pricing Disclosure Package ”) as of the Applicable Time, did not include any untrue statement of a material fact or omit to 
state any material fact necessary in order to make the statements therein, in the light of the circumstances under which they 
were made, not  

   

 



   
misleading; and each Company Supplemental Disclosure Document (as defined in Section 6) listed on Schedule II(b) hereto 
and each Permitted General Solicitation Material (as defined in Section 6) listed on Schedule II(d) hereto) does not conflict 
with the information contained in the Pricing Memorandum or the Offering Memorandum and each such Company 
Supplemental Disclosure Document and Permitted General Solicitation Material, as supplemented by and taken together with 
the Pricing Disclosure Package as of the Applicable Time, did not include any untrue statement of a material fact or omit to 
state any material fact necessary in order to make the statements therein, in the light of the circumstances under which they 
were made, not misleading; provided, however, that this representation and warranty shall not apply to statements or 
omissions made in a Company Supplemental Disclosure Document or Permitted General Solicitation Material in reliance 
upon and in conformity with information furnished in writing to the Company by a Purchaser through the Representatives 
expressly for use therein;  

   
(c)                                   There has not occurred any material adverse change, or any development involving a prospective material adverse change, in 

the condition, financial or otherwise, or in the earnings, business or operations of the Company and its subsidiaries, taken as a 
whole, from that set forth in the Pricing Memorandum;  

   
(d)                                  Subsequent to the respective dates as of which information is given in each of the Pricing Memorandum and the Offering 

Memorandum, (i) the Company and its subsidiaries have not incurred any material liability or obligation, direct or contingent, 
nor entered into any material transaction, (ii) the Company has not purchased any of its outstanding capital stock other than 
from its employees or other service providers in connection with the termination of their service, nor declared, paid or 
otherwise made any dividend or distribution of any kind on its capital stock other than ordinary and customary dividends, and 
(iii) there has not been any material change in the capital stock, short-term debt or long-term debt of the Company and its 
subsidiaries, except in each case as described in each of the Pricing Memorandum and the Offering Memorandum, 
respectively;  

   
(e)                                   The Company and its subsidiaries have good and marketable title in fee simple to all real property, and good and marketable 

title to all personal property, owned by them that is material to the business of the Company and its subsidiaries taken as a 
whole, in each case free and clear of all liens, encumbrances and defects, except such as are described in the Pricing 
Memorandum or such as do not materially detract from the value of such property and do not materially interfere with the use 
made and proposed to be made of such property by the Company and its subsidiaries; and any real property and buildings 
held under lease by the Company and its subsidiaries are held by them under valid, subsisting and, to the Company’s 
knowledge, enforceable leases with such exceptions as are not material and do not materially interfere with the use made and 
proposed to be made of such property and buildings by the Company and its subsidiaries, in each case except as described in 
the Pricing Memorandum;  

   
(f)                                    The Company has been duly incorporated, is validly existing as a corporation in good standing under the laws of the 

jurisdiction of its incorporation, has the corporate power and authority to own or lease its property and to conduct its business 
as described in  

   

 



   
the Pricing Memorandum and is duly qualified to transact business and is in good standing in each jurisdiction in which the 
conduct of its business or its ownership or leasing of property requires such qualification, except to the extent that the failure 
to be so qualified or be in good standing would not have a material adverse effect on the Company and its subsidiaries, taken 
as a whole;  

   
(g)                                   Each subsidiary of the Company has been duly organized, is validly existing and in good standing under the laws of the 

jurisdiction of its organization (to the extent such concepts are applicable under such laws), has the corporate power and 
authority to own its property and to conduct its business to the extent described in the Pricing Memorandum and is duly 
qualified to transact business and is in good standing in each jurisdiction in which the conduct of its business or its ownership 
or leasing of property requires such qualification (to the extent such concepts are applicable under such laws), except to the 
extent that the failure to be so qualified or be in good standing would not have a material adverse effect on the Company and 
its subsidiaries, taken as a whole; all of the issued and outstanding shares of capital stock of each subsidiary of the Company 
have been duly and validly authorized and issued, are fully paid and non-assessable and are owned directly or indirectly by 
the Company, free and clear of all liens, encumbrances, equities or claims, except to the extent that such liens, encumbrances, 
equities or claims would not have a material adverse effect on the Company and its subsidiaries taken as a whole;  

   
(h)                                  This Agreement has been duly authorized, executed and delivered by the Company.  
   
(i)                                      The authorized capital stock of the Company conforms as to legal matters to the description thereof contained in each of the 

Pricing Memorandum and the Offering Memorandum;  
   
(j)                                     The shares of Common Stock outstanding have been duly authorized and are validly issued, fully paid and non-assessable;  
   
(k)                                  The Underlying Shares issuable upon conversion of the Securities (assuming physical settlement of all conversions) have 

been duly authorized and reserved for issuance upon conversion of the Securities and, when issued and delivered in 
accordance with the provisions of the Securities and the Indenture referred to below, will be validly issued, fully paid and 
non-assessable, and the issuance of such Underlying Shares will not be subject to any preemptive or similar rights;  

   
(l)                                      The Securities have been duly authorized by the Company and, when executed, authenticated, issued and delivered in 

accordance with the indenture to be dated as of November 12, 2014 (the “ Indenture ”) between the Company and U.S. Bank 
National Association, as Trustee (the “ Trustee ”), under which they are to be issued, and delivered and paid for pursuant to 
this Agreement, will constitute valid and legally binding obligations of the Company entitled to the benefits provided by the 
Indenture, except as the enforcement thereof may be limited by bankruptcy, insolvency (including, without limitation, all 
laws relating to fraudulent transfers), reorganization, moratorium or similar laws affecting enforcement of creditors’ rights 
generally and except as  

   

 



   
enforcement thereof is subject to general principles of equity (regardless of whether enforcement is considered in a 
proceeding in equity or at law);  

   
(m)                              The Indenture has been duly authorized by the Company and, when executed and delivered by the Company and the Trustee, 

will constitute a valid and legally binding instrument, enforceable against the Company in accordance with its terms and 
entitled to the benefits provided thereby; and the Securities and the Indenture will conform in all material respects to the 
descriptions thereof in the Pricing Disclosure Package and the Offering Memorandum, except as the enforcement thereof 
may be limited by bankruptcy, insolvency (including, without limitation, all laws relating to fraudulent transfers), 
reorganization, moratorium or similar laws affecting enforcement of creditors’ rights generally and except as enforcement 
thereof is subject to general principles of equity (regardless of whether enforcement is considered in a proceeding in equity or 
at law);  

   
(n)                                  With respect to the stock options granted pursuant to the stock-based compensation plans of the Company and its 

subsidiaries (the “ Company Stock Plans ”), (i) each grant of a stock option was duly authorized no later than the date on 
which the grant of such stock option was by its terms to be effective by all necessary corporate action, including, as 
applicable, approval by the board of directors of the Company (or a duly constituted and authorized committee thereof) and 
any required stockholder approval by the necessary number of votes or written consents, and the award agreement governing 
such grant (if any) was duly executed and delivered by each party thereto, and (ii) each such grant was made in accordance 
with the terms of the Company Stock Plans, and all applicable laws and regulatory rules or requirements, including all 
applicable federal securities laws;  

   
(o)                                  The Company has not taken, directly or indirectly, any action designed to or that would reasonably be expected to cause or 

result in any stabilization or manipulation of the price of any security of the Company in connection with the offering of the 
Securities;  

   
(p)                                  The execution and delivery of the Securities by the Company and the performance by the Company of its obligations under 

the Securities, the Indenture and this Agreement will not contravene any provision of (i) applicable law, (ii) the certificate of 
incorporation or bylaws of the Company, (iii) any agreement or other instrument binding upon the Company or any of its 
subsidiaries that is material to the Company and its subsidiaries, taken as a whole, or (iv) any judgment, order or decree of 
any governmental body, agency or court having jurisdiction over the Company or any subsidiary, except that in the case of 
clause (iii) as would not have a material adverse effect on the Company and its subsidiaries, taken as a whole, or on the 
ability of the Company to perform its obligations under this Agreement, the Securities or the Indenture, and no consent, 
approval, authorization or order of, or qualification with, any governmental body or agency is required for the performance 
by the Company of its obligations under this Agreement, the Securities or the Indenture, except such as may (i) have 
previously been obtained or (ii) be required by the securities or Blue Sky laws of the various states in connection with the 
offer and sale of the Securities and the Underlying Shares;  

   

 



   
(q)                                  The Company is not (i) in violation of its charter or bylaws or similar organizational documents; (ii) in default, and no event 

has occurred that, with notice or lapse of time or both, would constitute such a default, in the due performance or observance 
of any term, covenant or condition contained in any indenture, mortgage, deed of trust, loan agreement or other agreement or 
instrument to which the Company is a party or by which the Company or any of its subsidiaries is bound or to which any of 
the property or assets of the Company is subject; or (iii), to its knowledge, in violation of any law or statute or any judgment, 
order, rule or regulation of any court or arbitrator or governmental or regulatory authority, except, in the case of clauses 
(ii) and (iii) above, for any such default or violation that would not, individually or in the aggregate, have a material adverse 
effect on the Company and its subsidiaries, taken as a whole;  

   
(r)                                     The statements set forth in the Pricing Memorandum and the Offering Memorandum under the caption “Description of 

Notes”, insofar as they purport to constitute a summary of the terms of the Securities, fairly and accurately summarize the 
matters set forth therein in all material respects;  

   
(s)                                    There are no legal or governmental proceedings pending or, to the Company’s knowledge, threatened, to which the 

Company or any of its subsidiaries is a party or to which any of the properties of the Company or any of its subsidiaries is 
subject other than proceedings accurately described in all material respects in the Pricing Memorandum and proceedings that 
would not have a material adverse effect on the Company and its subsidiaries, taken as a whole, or on the power or ability of 
the Company to perform its obligations under this Agreement or to consummate the transactions contemplated by the Pricing 
Memorandum;  

   
(t)                                     When the Securities are issued and delivered pursuant to this Agreement, the Securities will not be of the same class (within 

the meaning of Rule 144A (“ Rule 144A ”) under the Act) as securities which are listed on a national securities exchange 
registered under Section 6 of the Exchange Act or quoted in a U.S. automated interdealer quotation system, and will be 
eligible for resale under Rule 144A;  

   
(u)                                  The Company is subject to Section 13 or 15(d) of the Exchange Act;  
   
(v)                                  The Company is not, and after giving effect to the offering and sale of the Securities and the application of the proceeds 

thereof and the transactions contemplated by the Call Spread Confirmations as described in the Offering Memorandum will 
not be, required to register as an “investment company” as such term is defined in the Investment Company Act of 1940, as 
amended;  

   
(w)                                Neither the Company nor any person acting on its behalf (other than the Purchasers, as to which no representation is made) 

has offered or sold the Securities by means of any general solicitation or general advertising within the meaning of Rule 502
(c) under the Act (other than by means of a Permitted General Solicitation, as defined below);  

   
(x)                                  Within the preceding six months, neither the Company nor any other person acting on behalf of the Company has offered or 

sold to any person any Securities, or any securities of the same or a similar class as the Securities, other than Securities 
offered  

   

 



   
or sold to the Purchasers hereunder.  The Company will take reasonable precautions designed to insure that any offer or sale, 
direct or indirect, in the United States or to any U.S. person (as defined in Rule 902 under the Act) of any Securities or any 
substantially similar security issued by the Company, within six months subsequent to the date on which the distribution of 
the Securities has been completed (as notified to the Company by the Representatives), is made under restrictions and other 
circumstances reasonably designed not to affect the status of the offer and sale of the Securities in the United States and to 
U.S. persons contemplated by this Agreement as transactions exempt from the registration provisions of the Act;  

   
(y)                                  The Company and its subsidiaries (i) are in compliance with any and all applicable foreign, federal, state and local laws and 

regulations relating to the protection of human health and safety, the environment or hazardous or toxic substances or wastes, 
pollutants or contaminants (“ Environmental Laws ”), (ii) have received all permits, licenses or other approvals required of 
them under applicable Environmental Laws to conduct their respective businesses and (iii) are in compliance with all terms 
and conditions of any such permit, license or approval, except where such noncompliance with Environmental Laws, failure 
to receive required permits, licenses or other approvals or failure to comply with the terms and conditions of such permits, 
licenses or approvals would not, singly or in the aggregate, have a material adverse effect on the Company and its 
subsidiaries, taken as a whole;  

   
(z)                                   There are no costs or liabilities associated with Environmental Laws (including, without limitation, any capital or operating 

expenditures required for clean-up, closure of properties or compliance with Environmental Laws or any permit, license or 
approval, any related constraints on operating activities and any potential liabilities to third parties) which would, singly or in 
the aggregate, have a material adverse effect on the Company and its subsidiaries, taken as a whole;  

   
(aa)                           The Company and its subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable 

assurance that (i) transactions are executed in accordance with management’s general or specific authorizations; 
(ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with U.S. generally 
accepted accounting principles (“ U.S. GAAP ”) and to maintain asset accountability; (iii) access to assets is permitted only 
in accordance with management’s general or specific authorization; (iv) the recorded accountability for assets is compared 
with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences; and (v) the 
interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Offering 
Memorandum is accurate. Except as described in the Pricing Disclosure Package, since the end of the Company’s most recent 
fiscal year for which audited financial statements are available, (i) no material weakness in the Company’s internal control 
over financial reporting (whether or not remediated) has occurred and (ii) no change in the Company’s internal control over 
financial reporting has occurred that has materially affected, or is reasonably likely to materially affect, the Company’s 
internal control over financial reporting ;  

   

 



   
(bb)                           Neither the Company nor any of its subsidiaries nor any of its controlled affiliates, nor any director or officer, nor, to the 

Company’s knowledge, any employee, agent or representative of the Company or of any of its subsidiaries or controlled 
affiliates acting on behalf of the Company or any of its subsidiaries or controlled affiliates, has taken any action in 
furtherance of an offer, payment, promise to pay, or authorization or approval of the payment or giving of money, property, 
gifts or anything else of value, directly or indirectly, to any “government official” (including any officer or employee of a 
government or government-owned or controlled entity or of a public international organization, or any person acting in an 
official capacity for or on behalf of any of the foregoing, or any political party or party official or candidate for political 
office) to improperly influence official action or secure an improper advantage for the Company; and the Company and its 
subsidiaries and controlled affiliates have conducted their businesses in compliance with applicable anti-corruption laws and 
have instituted and maintained policies and procedures designed to promote and achieve compliance with such laws;  

   
(cc)                             (i) Neither the Company nor any of its subsidiaries (collectively, the “ Entity ”), nor any director, officer, or employee of the 

Entity, nor, to the Company’s knowledge, any agent, affiliate or representative of the Entity, is an individual or entity (“ 
Person ”) that is, or is owned or controlled by a Person that is: (A) the subject of any sanctions administered or enforced by 
the U.S. Department of Treasury’s Office of Foreign Assets Control (“ OFAC ”), the United Nations Security Council (“ 
UNSC ”), the European Union (“ EU ”), Her Majesty’s Treasury (“ HMT ”), or other relevant sanctions authority 
(collectively, “Sanctions”), nor (B) located, organized or resident in a country or territory that is the subject of Sanctions 
(including, without limitation, Cuba, Iran, North Korea, Sudan and Syria).  (ii) The Entity will not, directly or indirectly, use 
the proceeds of the offering, or lend, contribute or otherwise make available such proceeds to any subsidiary, joint venture 
partner or other Person: (A) to fund or facilitate any activities or business of or with any Person or in any country or territory 
that, at the time of such funding or facilitation, is the subject of Sanctions; or (B) in any other manner that will result in a 
violation of Sanctions by any Person (including any Person participating in the offering, whether as underwriter, advisor, 
investor or otherwise).  (iii) For the past 5 years, the Entity has not knowingly engaged in, and is not now knowingly engaged 
in, any dealings or transactions with any Person, or in any country or territory, that at the time of the dealing or transaction is 
or was the subject of Sanctions;  

   
(dd)                           The operations of the Company and its subsidiaries are and have been conducted at all times in material compliance with all 

applicable financial recordkeeping and reporting requirements, including those of the Bank Secrecy Act, as amended by Title 
III of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism 
Act of 2001 (USA PATRIOT Act), and the applicable anti-money laundering statutes of jurisdictions where the Company 
and its subsidiaries conduct business, the rules and regulations thereunder and any related or similar rules, regulations or 
guidelines, issued, administered or enforced by any governmental agency (collectively, the “ Anti- Money Laundering Laws 
”), and no action, suit or proceeding by or before any court or governmental agency, authority or body or any arbitrator 
involving the Company or any of its subsidiaries with respect to the Anti-Money Laundering Laws is pending or, to the 
knowledge of the Company, threatened;  

   

 



   
(ee)                             Except as disclosed in the Pricing Memorandum, there are no contracts, agreements or understandings between the 

Company and any person that would give rise to a valid claim against the Company or any Purchaser for a brokerage 
commission, finder’s fee or other like payment in connection with the offering of the Securities contemplated hereby;  

   
(ff)                               The Company and its subsidiaries own or possess, or can acquire on commercially reasonable terms, all patents, patent 

rights, licenses, inventions, copyrights, know-how (including trade secrets and other unpatented and/or unpatentable 
proprietary or confidential information, systems or procedures), trademarks, service marks, and trade names currently 
employed by them in connection with the business now operated by them, except where the failure to own, possess or acquire 
any of the foregoing, individually or in the aggregate, would not have a material adverse effect on the Company and its 
subsidiaries, taken as a whole, and neither the Company nor any of its subsidiaries has received any notice of infringement of 
or conflict with asserted rights of others with respect to any of the foregoing which, individually or in the aggregate, if the 
subject of an unfavorable decision, ruling or finding, would have a material adverse effect on the Company and its 
subsidiaries, taken as a whole;  

   
(gg)                             No material labor dispute with the employees of the Company or any of its subsidiaries exists, except as described in the 

Pricing Memorandum, or, to the knowledge of the Company, is imminent;  
   
(hh)                           The Company and each of its subsidiaries have complied, and are presently in compliance, in all material respects, with its 

privacy policies and third-party obligations regarding the collection, use, transfer, storage, protection, disposal and disclosure 
by the Company and its subsidiaries of personally identifiable information;  

   
(ii)                                   The Company and each of its subsidiaries are insured by insurers of recognized financial responsibility against such losses 

and risks and in such amounts as are prudent and customary in the businesses in which they are engaged; and neither the 
Company nor any of its subsidiaries has any reason to believe that it will not be able to renew its existing insurance coverage 
as and when such coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue its 
business at a cost that would not have a material adverse effect on the Company and its subsidiaries, taken as a whole, except 
as described in the Pricing Memorandum;  

   
(jj)                                 The Company and its subsidiaries possess all certificates, authorizations and permits issued by the appropriate federal, state 

or foreign regulatory authorities necessary to conduct their respective businesses, except where the failure to obtain such 
certificates, authorizations or permits, individually or in the aggregate, would have a material adverse effect on the Company 
and its subsidiaries, taken as a whole, and neither the Company nor any of its subsidiaries has received any written notice of 
proceedings relating to the revocation or modification of any such certificate, authorization or permit which, individually or 
in the aggregate, if the subject of an unfavorable decision, ruling or finding, would have a material adverse effect on the 
Company and its subsidiaries, taken as a whole, except as described in the Pricing Disclosure Package;  

   

 



   
(kk)                           The Company and each of its subsidiaries have filed all federal, state, local and foreign tax returns required to be filed 

through the date of this Agreement or have requested extensions thereof (except where the failure to file would not, 
individually or in the aggregate, have a material adverse effect) and have paid all taxes required to be paid thereon (except 
where the failure to pay would not, individually or in the aggregate, have a material adverse effect or except as currently 
being contested in good faith and for which reserves required by U.S. GAAP have been created in the financial statements of 
the Company), and no tax deficiency has been determined adversely to the Company or any of its subsidiaries which remains 
unpaid and has had (nor does the Company nor any of its subsidiaries have any notice or knowledge of any tax deficiency 
which remains unpaid and could reasonably be expected to be determined adversely to the Company or its subsidiaries and 
which could reasonably be expected to have) a material adverse effect; and  

   
(ll)                                   Nothing has come to the attention of the Company that has caused the Company to believe that the statistical and market-

related data included in the Pricing Memorandum and the Offering Memorandum are not based on or derived from sources 
that are reliable and accurate in all material respects.  

   
2.                                       Subject to the terms and conditions herein set forth, the Company agrees to issue and sell to each of the Purchasers, and each of the 

Purchasers agrees, severally and not jointly, to purchase from the Company, at a purchase price of 98.75 % of the principal amount 
thereof, plus accrued interest, if any, from November 12, 2014 to the First Time of Delivery, the principal amount of Securities set 
forth opposite the name of such Purchaser in Schedule I hereto, and (b) in the event and to the extent the Representatives on behalf of 
the Purchasers shall exercise the election to purchase Optional Securities as provided below, the Company agrees to issue and sell to 
each of the Purchasers, and each of the Purchasers agrees, severally and not jointly, to purchase from the Company, at the purchase 
price set forth in clause (a) of this Section 2, that portion of the aggregate principal amount of the Optional Securities as to which such 
election shall have been exercised (to be adjusted by Goldman, Sachs & Co. so as to eliminate fractions of $1,000), determined by 
multiplying such aggregate principal amount of Optional Securities by a fraction, the numerator of which is the maximum aggregate 
principal amount of Optional Securities that such Purchaser is entitled to purchase as set forth opposite the name of such Purchaser in 
Schedule I hereto and the denominator of which is the maximum aggregate principal amount of Optional Securities that all of the 
Purchasers are entitled to purchase hereunder.  

   
The Company hereby grants to the Purchasers the right to purchase at their option up to $172,500,000 aggregate principal amount of 
Optional Securities at the purchase price set forth in clause (a) of the first paragraph of this Section 2 plus accrued interest, if any, 
from November 12, 2014 to such Subsequent Time of Delivery (as defined in Section 4 hereof). Any such election to purchase 
Optional Securities may be exercised by written notice from the Representatives on behalf of the Purchasers to the Company, given 
within a period of 13 calendar days from the date of this Agreement, setting forth the aggregate principal amount of Optional 
Securities to be purchased and the date on which such Optional Securities are to be delivered, as determined by the Representatives, 
but in no event earlier than the First Time of Delivery or, unless the Representatives and the Company otherwise agree in writing, 
earlier  

   

 



   
than three or later than ten New York Business Days (as defined below) after the date of such notice.  
   

3.                                       Upon the authorization by the Representatives of the release of the Securities, the several Purchasers propose to offer the Securities 
for sale upon the terms and conditions set forth in this Agreement and the Offering Memorandum and each Purchaser, acting severally 
and not jointly, hereby represents and warrants to, and agrees with the Company that:  

   
(a)                                  it will sell the Securities only to persons whom it reasonably believes are “qualified institutional buyers” (“ QIBs ”) within 

the meaning of Rule 144A under the Act in transactions meeting the requirements of Rule 144A;  
   
(b)                                  It is a QIB within the meaning of Rule 144A under the Act or an Institutional Accredited Investor, within the meaning of 

Rule 501(a) under the Act; and  
   
(c)                                   Neither it nor any of its affiliates or any other person acting on its or their behalf will solicit offers for, or offer or sell, the 

Securities by means of any form of general solicitation or general advertising within the meaning of Rule 502(c) of 
Regulation D or in any manner involving a public offering within the meaning of Section 4(a)(2) of the Securities Act (other 
than by means of a Permitted General Solicitation, as defined below).  

   
4.                                       (a)                                  The Securities to be purchased by each Purchaser hereunder will be represented by one or more definitive global Securities 

in book-entry form which will be deposited by or on behalf of the Company with The Depository Trust Company (“ DTC ”) 
or its designated custodian.  The Company will deliver the Securities to the Representatives, for the account of each 
Purchaser, against payment by or on behalf of such Purchaser of the purchase price therefor by wire transfer in Federal (same 
day) funds, by causing DTC to credit the Securities to the account of Goldman, Sachs & Co. at DTC.  The Company will 
cause the certificates representing the Securities to be made available to the Representatives for checking at least twenty-four 
hours prior to each Time of Delivery (as defined below) at the office of Davis Polk & Wardwell LLP, 1600 El Camino Real, 
Menlo Park, California 94025 (the “ Closing Location ”).  The time and date of such delivery and payment shall be 
9:30 a.m., New York City time, on November 12, 2014, or such other time and date as the Representatives and the Company 
may agree upon in writing, and with respect to the Optional Securities, 9:30 a.m. New York City time, on the date specified 
by the Representatives in the written notice given by the the Representatives of the Purchasers’ election to purchase such 
Optional Securities, or such other time and date as the Representatives and the Company may agree upon in writing; 
provided, however, that such delivery date must be at least three New York Business Days (as defined below) after such 
written notice is given and may not be earlier than the First Time of Delivery (as defined below) nor later than ten New York 
Business Days (as defined below) after the date of such notice; provided further, that solely with respect to an Optional 
Securities written notice that is delivered prior to the First Time of Delivery, the related Time of Delivery (as defined below) 
must be at least one New York Business Day after the written notice is given. Such time and date for delivery of the Firm 
Securities are herein called the “ First Time of Delivery ”, any such time and date for delivery of the Optional Securities, if 
not  

   

 



   
the First Time of Delivery, are herein called a “ Subsequent Time of Delivery ”, and each such time and date for delivery 
are herein called a “ Time of Delivery ”.  

   
(b)                                  The documents to be delivered at each Time of Delivery by or on behalf of the parties hereto pursuant to Section 8 hereof, 

including the cross-receipt for the Securities and any additional documents requested by the Purchasers pursuant to Section 8
(k)) hereof, will be delivered at such time and date at the Closing Location, and the Securities will be delivered at the office 
of DTC (or its designated custodian), all at such Time of Delivery.  A meeting will be held at the Closing Location at 
5:00 p.m., New York City time, on the New York Business Day next preceding such Time of Delivery, at which meeting the 
final drafts of the documents to be delivered pursuant to the preceding sentence will be available for review by the parties 
hereto.  For the purposes of this Section 4, “ New York Business Day ” shall mean each Monday, Tuesday, Wednesday, 
Thursday and Friday which is not a day on which banking institutions in New York are generally authorized or obligated by 
law or executive order to close.  

   
5.                                       The Company agrees with each of the Purchasers:  
   

(a)                                  To prepare the Offering Memorandum in a form approved by the Representatives; to make no amendment or any supplement 
to the Offering Memorandum which shall be disapproved by the Representatives promptly after reasonable notice thereof; 
and to furnish the Representatives with copies thereof;  

   
(b)                                  Promptly from time to time to take such action as the Representatives may reasonably request to qualify the Securities and 

the Underlying Shares for offering and sale under the securities laws of such jurisdictions as the Representatives may 
reasonably request and to comply with such laws so as to permit the continuance of sales and dealings therein in such 
jurisdictions for as long as may be necessary to complete the distribution of the Securities, provided that in connection 
therewith the Company shall not be required to qualify as a foreign corporation or to file a general consent to service of 
process in any jurisdiction or subject itself to taxation in such jurisdiction in which it was not otherwise subject to taxation as 
a foreign corporation;  

   
(c)                                   To furnish the Purchasers with written and electronic copies of the Offering Memorandum and any amendment or 

supplement thereto in such quantities as the Representatives may from time to time reasonably request, and if, at any time 
after the date hereof and prior to the date on which all of the Securities have been sold by the Purchasers, any event shall 
have occurred as a result of which the Offering Memorandum as then amended or supplemented would include an untrue 
statement of a material fact or omit to state any material fact necessary in order to make the statements therein, in the light of 
the circumstances under which they were made when such Offering Memorandum is delivered, not misleading, or, if for any 
other reason it shall be necessary during such same period to amend or supplement the Offering Memorandum, to notify the 
Representatives and upon the request of the Representatives to prepare and furnish without charge to each Purchaser and to 
any dealer in securities (whose name and address the Purchasers shall furnish to the Company) as many written and 
electronic copies as the Representatives may from time to time reasonably request of an amended Offering Memorandum or a 
supplement  

   

 



   
to the Offering Memorandum which will correct such statement or omission or effect such compliance; and furthermore, if 
the Pricing Memorandum is being used to solicit offers to buy the Securities at a time when the Offering Memorandum is not 
yet available to prospective purchasers and any event shall occur or condition exist as a result of which it is necessary to 
amend or supplement the Pricing Memorandum in order to make the statements therein, in light of the circumstances, not 
misleading, or if, in the opinion of counsel for the Purchasers, it is necessary to amend or supplement the Pricing 
Memorandum to comply with applicable law, forthwith to prepare and furnish, at its own expense, to the Purchasers and to 
any dealer upon request, either amendments or supplements to the Pricing Memorandum so that the statements in the Pricing 
Memorandum as so amended or supplemented will not, in light of the circumstances when delivered to a prospective 
purchaser, be misleading or so that the Pricing Memorandum, as amended or supplemented, will comply with applicable law; 

   
(d)                                  During the period beginning from the date hereof and continuing until the date that is 60 days after the date of the Offering 

Memorandum, without the prior written consent of Goldman, Sachs & Co., not to (i) offer, issue, pledge, sell, contract to sell, 
sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase, 
lend, or otherwise transfer or dispose of, directly or indirectly, any securities of the Company that are substantially similar to 
the Securities or the Class A Common Stock or the Company’s Class B Common Stock, par value $0.0001 per share 
(together with the Class A Common Stock, the “ Common Stock ”) or any other securities that are convertible into or 
exercisable or exchangeable for, or that represent the right to receive, Common Stock, (ii) enter into any swap or other 
arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership of Securities or 
Common Stock, whether any such transaction described in clause (i) or (ii) above is to be settled by delivery of Securities, 
Common Stock or such other securities, in cash or otherwise, (iii) file any registration statement with the Commission 
relating to the offering of any Securities or any shares of Common Stock or any securities convertible into or exercisable or 
exchangeable for Common Stock, other than registration statements on Form S-8 relating to securities granted or to be 
granted by the Company pursuant to any employee benefit plan, the terms of which have been disclosed in the Pricing 
Memorandum, or (iv) publicly disclose the intention to take any of the actions prohibited in clauses (i) through (iii).  

   
The restrictions contained in the preceding paragraph shall not apply to (1) the Securities to be sold hereunder and the 
issuance of Underlying Shares upon the conversion of the Securities, and the entry into, or the issuance by the Company of 
any Common Stock upon settlement or termination of, the warrant transactions evidenced by the Base Warrant 
Confirmations and any Additional Warrant Confirmations, (2) the issuance by the Company of shares of Common Stock 
upon the exercise of an option or warrant, the settlement of restricted stock units or the conversion of a security outstanding 
on the date hereof, provided that such option, warrant, restricted stock unit or security is identified in the Pricing 
Memorandum, (c) the issuance by the Company (or the receipt by any officer or director) of Common Stock or other 
securities convertible into or exercisable or exchangeable for, or that represent the right to receive, shares of Common Stock 
pursuant to the Company Stock Plans, provided that such Company Stock Plans are described in the Pricing Memorandum, 
(d) the entry  

   

 



   
into an agreement providing for the issuance by the Company of shares of Class A Common Stock or any security 
convertible into or exercisable for, or that represents the right to receive, shares of Class A Common Stock in connection with 
the acquisition by the Company or any of its subsidiaries of the securities, business, technology, property or other assets of 
another person or entity or pursuant to an employee benefit plan assumed by the Company in connection with such 
acquisition, and the issuance of any such securities pursuant to any such agreement, (e) the entry into an agreement providing 
for the issuance of shares of Class A Common Stock or any security convertible into or exercisable for, or that represents the 
right to receive, shares of Class A Common Stock in connection with joint ventures, commercial relationships or other 
strategic transactions, and the issuance of any such securities pursuant to any such agreement; provided that in the case of 
clauses (d) and (e), the aggregate number of shares of Class A Common Stock that the Company may sell or issue or agree to 
sell or issue pursuant to clauses (d) and (e) shall not exceed 10% of the total number of shares of Common Stock issued and 
outstanding immediately following the completion of the transactions contemplated by this Agreement; provided further , 
that in the case of clauses (d) and (e), any such securities issued pursuant thereto shall be subject to transfer restrictions 
substantially similar to those contained in Exhibit A, and the Company shall enter stop transfer instructions with the 
Company’s transfer agent and registrar on such securities, which the Company agrees it will not waive or amend without the 
prior written consent of Goldman, Sachs & Co. on behalf of the Purchasers.  
   

(e)                                   At any time when the Company is not subject to Section 13 or 15(d) of the Exchange Act, for the benefit of holders from 
time to time of Securities, to furnish at its expense, upon request, to holders of Securities and prospective purchasers of 
Securities designated by such holders, information (the “ Additional Issuer Information ”) satisfying the requirements of 
subsection (d)(4)(i) of Rule 144A under the Act;  

   
(f)                                    To furnish to the holders of the Securities as soon as practicable after the end of each fiscal year an annual report (including 

a balance sheet and statements of income, stockholders’ equity and cash flows of the Company and its consolidated 
subsidiaries certified by independent public accountants) and, as soon as practicable after the end of each of the first three 
quarters of each fiscal year (beginning with the fiscal quarter ending after the date of the Offering Memorandum), to make 
available to its stockholders consolidated summary financial information of the Company and its subsidiaries for such quarter 
in reasonable detail; provided that the Company may satisfy the requirements of this subsection (f) by electronically filing 
such reports or information through EDGAR as long as the Company files all reports required under Section 13 or 15(d) of 
the Exchange Act;  

   
(g)                                   The Company will not, and will not permit any of its controlled “affiliates” (as defined in Rule 144 under the Act) to, resell 

any of the Securities which constitute “restricted securities” under Rule 144 that have been reacquired by any of them (other 
than pursuant to a registration statement that has been declared effective under the Act) for a period of one (1) year after the 
last date of issuance of such Securities;  

   

 



   
(h)                                  To use the net proceeds received by the Company from the sale of the Securities pursuant to this Agreement in the manner 

specified in the Pricing Memorandum under the caption “Use of Proceeds” ;  
   
(i)                                      To reserve and keep available at all times, free of preemptive rights, shares of Class A Common Stock for the purpose of 

enabling the Company to satisfy any obligations to issue shares of its Class A Common Stock upon conversion of the 
Securities; and  

   
(j)                                     To use its reasonable best efforts to list for trading, subject to notice of issuance, the Underlying Shares on the New York 

Stock Exchange.  
   

6.                           (a)                      (i)                                      The Company represents and agrees that, without the prior consent of the Representatives, it and its affiliates and 
any other person acting on its or their behalf (other than the Purchasers, as to which no statement is given) (x) have not made and 
will not make any offer relating to the Securities that, if the offering of the Securities contemplated by this Agreement were 
conducted as a public offering pursuant to a registration statement filed under the Act with the Commission, would constitute an 
“issuer free writing prospectus,” as defined in Rule 433 under the Act (any such offer is hereinafter referred to as a “ Company 
Supplemental Disclosure Document ”) and (y) have not solicited and will not solicit offers for, and have not offered or sold and 
will not offer or sell, the Securities by means of any form of general solicitation or general advertising within the meaning of 
Rule 502(c) of Regulation D other than any such solicitation listed on Schedule II(d) (each such solicitation, a “ Permitted General 
Solicitation ”; each written general solicitation document listed on Schedule II(d), a “ Permitted General Solicitation Material ” ); 

   
(ii)                                   each Purchaser, severally and not jointly, represents and agrees that, without the prior consent of the Company and 

the Representatives, other than one or more term sheets relating to the Securities containing customary information 
and conveyed to purchasers of securities or any Permitted General Solicitation Material, it has not made and will not 
make any offer relating to the Securities that, if the offering of the Securities contemplated by this Agreement were 
conducted as a public offering pursuant to a registration statement filed under the Act with the Commission, would 
constitute a “free writing prospectus,” as defined in Rule 405 under the Act (any such offer (other than any such 
term sheets and any Permitted General Solicitation Material), is hereinafter referred to as a “ Purchaser 
Supplemental Disclosure Document ”); and  

   
(iii)                                any Company Supplemental Disclosure Document, Purchaser Supplemental Disclosure Document or Permitted 

General Solicitation Material, the use of which has been consented to by the Company and the Representatives, is 
listed as applicable on Schedule II(b), Schedule II(c) or Schedule II(d) hereto, respectively;  

   
7.                                       The Company covenants and agrees with the several Purchasers that the Company will pay or cause to be paid the following: (i) the 

fees, disbursements and expenses of the Company’s counsel and accountants in connection with the issue of the Securities and the 
Underlying Shares and all other expenses in connection with the preparation, printing, reproduction and filing of the Preliminary 
Offering Memorandum and the Offering Memorandum and any  

   

 



   
amendments and supplements thereto and the mailing and delivering of copies thereof to the Purchasers and dealers; (ii) the cost of 
printing or producing any Agreement among Purchasers, this Agreement, the Indenture, the Securities, closing documents (including 
any compilations thereof), Permitted General Solicitation Materials and any other documents in connection with the offering, 
purchase, sale and delivery of the Securities; (iii) all expenses in connection with the qualification of the Securities and the Underlying 
Shares for offering and sale under state securities laws as provided in Section 5(b)) hereof, including the reasonably documented fees 
and disbursements of one counsel in each jurisdiction for the Purchasers in connection with such qualification and in connection with 
the Blue Sky and legal investment surveys (such fees not to exceed $10,000); (iv) any fees charged by securities rating services for 
rating the Securities; (v) the cost of preparing the Securities; (vi) the fees and expenses of the Trustee and any agent of the Trustee and 
the fees and disbursements of counsel for the Trustee in connection with the Indenture and the Securities; (vii) any cost incurred in 
connection with the listing of the Underlying Shares; (viii) any costs and expenses related to the transfer and delivery of the Securities 
to the Purchasers, including any transfer taxes or other taxes payable thereon; and (ix) all other costs and expenses incident to the 
performance of its obligations hereunder which are not otherwise specifically provided for in this Section.  It is understood, however, 
that, except as provided in this Section, and Sections 9 and 12 hereof, the Purchasers will pay all of their own costs and expenses, 
including the fees of their counsel, transfer taxes on resale of any of the Securities by them, and any advertising expenses connected 
with any offers they may make.  

   
8.                                       The obligations of the Purchasers hereunder shall be subject, in their discretion, to the condition that all representations and 

warranties and other statements of the Company herein are, at and as of each Time of Delivery, true and correct, the condition that the 
Company shall have performed all of its obligations hereunder theretofore to be performed, and the following additional conditions:  

   
(a)                                  Davis Polk & Wardwell LLP, counsel for the Purchasers, shall have furnished to the Representatives their written opinion, 

dated such Time of Delivery, with respect to such matters as the Representatives may reasonably request, and such counsel 
shall have received such papers and information as they may reasonably request to enable them to pass upon such matters;  

   
(b)                                  Wilson Sonsini Goodrich & Rosati, Professional Corporation, counsel for the Company, shall have furnished to the 

Representatives their written opinion, dated such Time of Delivery, in form and substance attached hereto as Annex I;  
   
(c)                                   Matheson Ormsby Prentice, Irish counsel for the Company, shall have furnished to the Representatives their written opinion, 

dated such Time of Delivery, in form and substance attached hereto as Annex II;  
   
(d)                                  On the date of this Agreement and also at such Time of Delivery, Deloitte & Touche LLP , independent registered public 

accounting firm, shall have furnished to the Representatives a letter or letters, dated the respective dates of delivery thereof, 
in form and substance attached hereto as Annex III;  

   

 



   
(e)                                   Subsequent to the execution and delivery of this Agreement and prior to the Closing Date, (i) there shall not have occurred 

any downgrading, nor shall any notice have been given of any intended or potential downgrading or of any review for a 
possible change that does not indicate the direction of the possible change, in the rating accorded any of the securities of the 
Company or any of its subsidiaries by any “nationally recognized statistical rating organization,” as such term is defined for 
purposes of Section 3(a)(62) under the Exchange Act and (ii) there shall not have occurred any change, or any development 
involving a prospective change, in the condition, financial or otherwise, or in the earnings, business or operations of the 
Company and its subsidiaries, taken as a whole, from that set forth in the Pricing Memorandum as of the date of this 
Agreement that, in the judgment of the Representatives, is material and adverse and that makes it, in the judgment of the 
Representatives, impracticable to market the Securities on the terms and in the manner contemplated in the Pricing 
Memorandum;  

   
(f)                                    On or after the Applicable Time there shall not have occurred any of the following: (i) a suspension or material limitation in 

trading in securities generally on the New York Stock Exchange or the NASDAQ Global Select Market; (ii) a suspension or 
material limitation in trading in the Company’s securities on the New York Stock Exchange; (iii) a general moratorium on 
commercial banking activities declared by either Federal or New York State or California State authorities or a material 
disruption in commercial banking or securities settlement or clearance services in the United States; (iv) the outbreak or 
escalation of hostilities involving the United States or the declaration by the United States of a national emergency or war or 
(v) the occurrence of any other calamity or crisis or any change in financial, political or economic conditions in the United 
States or elsewhere, if the effect of any such event specified in clause (iv) or (v) in the judgment of the Representatives makes 
it impracticable or inadvisable to proceed with the offering or the delivery of the Securities being delivered at such Time of 
Delivery on the terms and in the manner contemplated in the Pricing Disclosure Package and the Offering Memorandum;  

   
(g)                                   The Underlying Shares shall have been duly listed, subject to notice of issuance, on the New York Stock Exchange;  
   
(h)                                  The Company shall have obtained and delivered to the Purchasers executed copies of a lock-up agreement in the form 

attached hereto as Exhibit A from each of the Company’s directors and executive officers required to comply with Section 16 
of the Exchange Act;  

   
(i)                                      The Purchasers shall have received an executed original copy of the Indenture;  
   
(j)                                     The Securities shall be eligible for clearance and settlement through the facilities of DTC;  
   
(k)                                  The Company shall have furnished or caused to be furnished to the Representatives at such Time of Delivery certificates of 

officers of the Company reasonably satisfactory to the Representatives as to the accuracy of the representations and 
warranties of the Company herein at and as of such Time of Delivery, as to the performance by the  

   

 



   
Company of all of its obligations hereunder to be performed at or prior to such Time of Delivery, as to the matters set forth in 
subsection (e) of this Section and as to such other matters as the Representatives may reasonably request. The officer
(s) signing and furnishing such certificate(s) may rely on his or her knowledge as to proceedings threatened.  

   
9.                                       (a)                                  The Company will indemnify and hold harmless each Purchaser against any losses, claims, damages or liabilities, joint or 

several, to which such Purchaser may become subject, under the Act or otherwise, insofar as such losses, claims, damages or liabilities 
(or actions in respect thereof) arise out of or are based upon an untrue statement or alleged untrue statement of a material fact 
contained in any Preliminary Offering Memorandum, the Pricing Memorandum, the Pricing Disclosure Package, the Offering 
Memorandum, or any amendment or supplement thereto, any Company Supplemental Disclosure Document, any Permitted General 
Solicitation Material or arise out of or are based upon the omission or alleged omission to state therein a material fact necessary to 
make the statements therein not misleading, and will reimburse each Purchaser for any legal or other expenses reasonably incurred by 
such Purchaser in connection with investigating or defending any such action or claim as such expenses are incurred; provided , 
however , that the Company shall not be liable in any such case to the extent that any such loss, claim, damage or liability arises out of 
or is based upon an untrue statement or alleged untrue statement or omission or alleged omission made in any Preliminary Offering 
Memorandum, the Pricing Memorandum, the Pricing Disclosure Package, the Offering Memorandum or any such amendment or 
supplement, any Company Supplemental Disclosure Document or any Permitted General Solicitation Material, in reliance upon and in 
conformity with written information furnished to the Company by any Purchaser through the Representatives expressly for use 
therein.  

   
(b)                                  Each Purchaser, severally and not jointly, will indemnify and hold harmless the Company against any losses, claims, 

damages or liabilities to which the Company may become subject, under the Act or otherwise, insofar as such losses, claims, 
damages or liabilities (or actions in respect thereof) arise out of or are based upon an untrue statement or alleged untrue 
statement of a material fact contained in any Preliminary Offering Memorandum, the Pricing Memorandum, the Pricing 
Disclosure Package, the Offering Memorandum, or any amendment or supplement thereto, or any Company Supplemental 
Disclosure Document, any Permitted General Solicitation Material or arise out of or are based upon the omission or alleged 
omission to state therein a material fact or necessary to make the statements therein not misleading, in each case to the extent, 
but only to the extent, that such untrue statement or alleged untrue statement or omission or alleged omission was made in 
any Preliminary Offering Memorandum, the Pricing Memorandum, the Pricing Disclosure Package, the Offering 
Memorandum or any amendment or supplement thereto, any Company Supplemental Disclosure Document or any Permitted 
General Solicitation Material, in reliance upon and in conformity with written information furnished to the Company by such 
Purchaser through the Representatives expressly for use therein; and each Purchaser will reimburse the Company for any 
legal or other expenses reasonably incurred by the Company in connection with investigating or defending any such action or 
claim as such expenses are incurred.  

   

 



   
(c)                                   Promptly after receipt by an indemnified party under subsection 9 or (b) above of notice of the commencement of any 

action, such indemnified party shall, if a claim in respect thereof is to be made against the indemnifying party under such 
subsection, notify the indemnifying party in writing of the commencement thereof; but the omission to so notify the 
indemnifying party shall not relieve it from any liability which it may have to any indemnified party otherwise than under 
such subsection unless and to the extent it has been materially prejudiced through the forfeiture by the indemnified party of 
substantial rights and defenses.  In case any such action shall be brought against any indemnified party and it shall notify the 
indemnifying party of the commencement thereof, the indemnifying party shall be entitled to participate therein and, to the 
extent that it shall wish, jointly with any other indemnifying party similarly notified, to assume the defense thereof, with 
counsel reasonably satisfactory to such indemnified party (who shall not, except with the consent of the indemnified party, be 
counsel to the indemnifying party), and, after notice from the indemnifying party to such indemnified party of its election so 
to assume the defense thereof, the indemnifying party shall not be liable to such indemnified party under such subsection for 
any legal expenses of other counsel or any other expenses, in each case subsequently incurred by such indemnified party, in 
connection with the defense thereof other than reasonable costs of investigation.  No indemnifying party shall, without the 
written consent of the indemnified party, effect the settlement or compromise of, or consent to the entry of any judgment with 
respect to, any pending or threatened action or claim in respect of which indemnification or contribution may be sought 
hereunder (whether or not the indemnified party is an actual or potential party to such action or claim) unless such settlement, 
compromise or judgment (i) includes an unconditional release of the indemnified party from all liability arising out of such 
action or claim and (ii) does not include a statement as to, or an admission of, fault, culpability or a failure to act, by or on 
behalf of any indemnified party.  

   
(d)                                  If the indemnification provided for in this Section 9 is unavailable to or insufficient to hold harmless an indemnified party 

under subsection 9 or (b) above in respect of any losses, claims, damages or liabilities (or actions in respect thereof) referred 
to therein, then each indemnifying party shall contribute to the amount paid or payable by such indemnified party as a result 
of such losses, claims, damages or liabilities (or actions in respect thereof) in such proportion as is appropriate to reflect the 
relative benefits received by the Company on the one hand and the Purchasers on the other from the offering of the 
Securities.  If, however, the allocation provided by the immediately preceding sentence is not permitted by applicable law or 
if the indemnified party failed to give the notice required under subsection (c) above, then each indemnifying party shall 
contribute to such amount paid or payable by such indemnified party in such proportion as is appropriate to reflect not only 
such relative benefits but also the relative fault of the Company on the one hand and the Purchasers on the other in 
connection with the statements or omissions which resulted in such losses, claims, damages or liabilities (or actions in respect 
thereof), as well as any other relevant equitable considerations.  The relative benefits received by the Company on the one 
hand and the Purchasers on the other shall be deemed to be in the same proportion as the total net proceeds from the offering 
(before deducting expenses) received by the Company bear to the total discounts and commissions received by the 
Purchasers, in each case as set forth in the Offering Memorandum.  The relative fault shall be  

   

 



   
determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or the 
omission or alleged omission to state a material fact relates to information supplied by the Company on the one hand or the 
Purchasers on the other and the parties’ relative intent, knowledge, access to information and opportunity to correct or 
prevent such statement or omission.  The Company and the Purchasers agree that it would not be just and equitable if 
contribution pursuant to this subsection (d) were determined by pro rata allocation (even if the Purchasers were treated as one 
entity for such purpose) or by any other method of allocation which does not take account of the equitable considerations 
referred to above in this subsection (d).  The amount paid or payable by an indemnified party as a result of the losses, claims, 
damages or liabilities (or actions in respect thereof) referred to above in this subsection (d) shall be deemed to include any 
legal or other expenses reasonably incurred by such indemnified party in connection with investigating or defending any such 
action or claim.  Notwithstanding the provisions of this subsection (d), no Purchaser shall be required to contribute any 
amount in excess of the amount by which the total price at which the Securities purchased by it pursuant to this Agreement 
and distributed to investors were offered to investors exceeds the amount of any damages which such Purchaser has 
otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission. The 
Purchasers’ obligations in this subsection (d) to contribute are several in proportion to their respective purchase obligations 
and not joint.  

   
(e)                                   The obligations of the Company under this Section 9 shall be in addition to any liability which the Company may otherwise 

have and shall extend, upon the same terms and conditions, to any affiliate of each Purchaser and each person, if any, who 
controls any Purchaser within the meaning of the Act; and the obligations of the Purchasers under this Section 9 shall be in 
addition to any liability which the respective Purchasers may otherwise have and shall extend, upon the same terms and 
conditions, to each officer and director of the Company and to each person, if any, who controls the Company within the 
meaning of the Act.  

   
10.                                (a)                                  If any Purchaser shall default in its obligation to purchase the Securities which it has agreed to purchase hereunder, the 

Representatives may in their discretion arrange for the Representatives or another party or other parties to purchase such Securities on 
the terms contained herein at the applicable Time of Delivery.  If within thirty-six hours after such default by any Purchaser the 
Representatives do not arrange for the purchase of such Securities, then the Company shall be entitled to a further period of thirty-six 
hours within which to procure another party or other parties reasonably satisfactory to the Representatives to purchase such Securities 
on such terms.  In the event that, within the respective prescribed periods, the Representatives notify the Company that the 
Representatives have so arranged for the purchase of such Securities, or the Company notifies the Representatives that it has so 
arranged for the purchase of such Securities, the Representatives or the Company shall have the right to postpone such Time of 
Delivery for a period of not more than seven days, in order to effect whatever changes may thereby be made necessary in the Offering 
Memorandum, or in any other documents or arrangements, and the Company agrees to prepare promptly any amendments or 
supplements to the Offering Memorandum which in the opinion of the Representatives may thereby be made necessary.  The term 
“Purchaser” as used in this  

   

 



   
Agreement shall include any person substituted under this Section with like effect as if such person had originally been a party to this 
Agreement with respect to such Securities.  

   
(b)                                  If, after giving effect to any arrangements for the purchase of the Securities of a defaulting Purchaser or Purchasers by the 

Representatives and the Company as provided in subsection 10 above, the aggregate principal amount of such Securities 
which remains unpurchased does not exceed one-eleventh of the aggregate principal amount of all the Securities to be 
purchased at such Time of Delivery, then the Company shall have the right to require each non-defaulting Purchaser to 
purchase the principal amount of Securities which such Purchaser agreed to purchase hereunder at such Time of Delivery 
and, in addition, to require each non-defaulting Purchaser to purchase its pro rata share (based on the principal amount of 
Securities which such Purchaser agreed to purchase hereunder) of the Securities of such defaulting Purchaser or Purchasers 
for which such arrangements have not been made; but nothing herein shall relieve a defaulting Purchaser from liability for its 
default.  

   
If, after giving effect to any arrangements for the purchase of the Securities of a defaulting Purchaser or Purchasers by the 
Representatives and the Company as provided in subsection 10 above, the aggregate principal amount of Securities which 
remains unpurchased exceeds one-eleventh of the aggregate principal amount of all the Securities to be purchased at such 
Time of Delivery, or if the Company shall not exercise the right described in subsection (b) above to require non-defaulting 
Purchasers to purchase Securities of a defaulting Purchaser or Purchasers, then this Agreement (or, with respect to a 
Subsequent Time of Delivery, the obligation of the Purchasers to purchase and the Company to sell the Optional Securities) 
shall thereupon terminate, without liability on the part of any non-defaulting Purchaser or the Company, except for the 
expenses to be borne by the Company and the Purchasers as provided in Section 7 hereof and the indemnity and contribution 
agreements in Section 9 hereof; but nothing herein shall relieve a defaulting Purchaser from liability for its default.  
   

11.                                The respective indemnities, agreements, representations, warranties and other statements of the Company and the several Purchasers, 
as set forth in this Agreement or made by or on behalf of them, respectively, pursuant to this Agreement, shall remain in full force and 
effect, regardless of any investigation (or any statement as to the results thereof) made by or on behalf of any Purchaser or any 
controlling person of any Purchaser, or the Company, or any officer or director or controlling person of the Company, and shall 
survive delivery of and payment for the Securities.  

   
12.                                If this Agreement shall be terminated pursuant to Section 10 hereof, the Company shall not then be under any liability to any 

Purchaser except as provided in Sections 7 and 9 hereof; but, if for any other reason (other than those set forth in clauses (i), (iii), 
(iv) and (v) of Section 8(f)), the Securities are not delivered by or on behalf of the Company as provided herein, the Company will 
reimburse the Purchasers through the Representatives for all documented out-of-pocket expenses approved in writing by the 
Representatives, including fees and disbursements of counsel, reasonably incurred by the Purchasers in making preparations for the 
purchase, sale and delivery of the Securities, but the Company shall then be under no further liability to any Purchaser except as 
provided in Sections 7 and 9 hereof.  

   

 



   
13.                                In all dealings hereunder, the Representatives shall act on behalf of each of the Purchasers, and the parties hereto shall be entitled to 

act and rely upon any statement, request, notice or agreement on behalf of any Purchaser made or given by the Representatives.  
   
All statements, requests, notices and agreements hereunder shall be in writing, and if to the Purchasers shall be delivered or sent by mail or 
facsimile transmission to the Representatives c/o Goldman, Sachs & Co., 200 West Street, New York, New York 10282-2198, Attention: 
Registration Department; and if to the Company shall be delivered or sent by mail or facsimile transmission to the address of the Company set 
forth in the Offering Memorandum, Attention: General Counsel; and if to any stockholder that has delivered a lock-up letter described in 
Section 8(h) hereof shall be delivered or sent by mail to his, her or its respective address as such stockholder provides in writing to the 
Company; provided , however , that any notice to a Purchaser pursuant to Section 9 hereof shall be delivered or sent by mail or facsimile 
transmission to such Purchaser at its address set forth in its Purchasers’ Questionnaire, which address will be supplied to the Company by the 
Representatives upon request.  Any such statements, requests, notices or agreements shall take effect upon receipt thereof.  
   
In accordance with the requirements of the USA Patriot Act (Title III of Pub. L. 107-56 (signed into law October 26, 2001)), the Purchasers are 
required to obtain, verify and record information that identifies their respective clients, including the Company, which information may include 
the name and address of their respective clients, as well as other information that will allow the Purchasers to properly identify their respective 
clients.  
   
14.                                This Agreement shall be binding upon, and inure solely to the benefit of, the Purchasers, the Company and, to the extent provided in 

Sections 9 and 11 hereof, the officers and directors of the Company and each person who controls the Company or any Purchaser, and 
their respective heirs, executors, administrators, successors and assigns, and no other person shall acquire or have any right under or 
by virtue of this Agreement. No purchaser of any of the Securities from any Purchaser shall be deemed a successor or assign by reason 
merely of such purchase.  

   
15.                                Time shall be of the essence of this Agreement.  
   
16.                                The Company acknowledges and agrees that (i) the purchase and sale of the Securities pursuant to this Agreement is an arm’s-length 

commercial transaction between the Company, on the one hand, and the several Purchasers, on the other, (ii) in connection therewith 
and with the process leading to such transaction each Purchaser is acting solely as a principal and not the agent or fiduciary of the 
Company, (iii) no Purchaser has assumed an advisory or fiduciary responsibility in favor of the Company with respect to the offering 
contemplated hereby or the process leading thereto (irrespective of whether such Purchaser has advised or is currently advising the 
Company on other matters) or any other obligation to the Company except the obligations expressly set forth in this Agreement and 
(iv) the Company has consulted its own legal and financial advisors to the extent it deemed appropriate.  The Company agrees that it 
will not claim that the Purchasers, or any of them, has rendered advisory services of any nature or respect, or owes a fiduciary or 
similar duty to the Company, in connection with such transaction or the process leading thereto.  

   

 



   
17.                                This Agreement supersedes all prior agreements and understandings (whether written or oral) between the Company and the 

Purchasers, or any of them, with respect to the subject matter hereof.  
   
18.                               THIS AGREEMENT AND ANY MATTERS RELATED TO THIS TRAN SACTION SHALL BE GOVERNED BY AND 

CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK WITHOUT REGARD TO 
PRINCIPLES OF CONFLICT OF LAWS THAT WOULD RESULT IN  THE APPLICATION OF ANY LAW OTHER 
THAN THE LAWS OF THE STATE OF NEW YORK.  The Compan y agrees that any suit or proceeding arising in respect of 
this agreement or our engagement will be tried exclusively in the U.S. District Court for the Southern District of New York or, 
if that court does not have subject matter jurisdiction, in any state court located in The City and County of New York and the 
Company agrees to submit to the jurisdiction of, and to venue in, such courts.  

   
19.                                The Company and each of the Purchasers hereby irrevocably waives, to the fullest extent permitted by applicable law, any and all 

right to trial by jury in any legal proceeding arising out of or relating to this Agreement or the transactions contemplated hereby.  
   
20.                                This Agreement may be executed by any one or more of the parties hereto in any number of counterparts, each of which shall be 

deemed to be an original, but all such respective counterparts shall together constitute one and the same instrument.  
   
21.                                Notwithstanding anything herein to the contrary, the Company (and the Company’s employees, representatives, and other agents) are 

authorized to disclose to any and all persons, the tax treatment and tax structure of the potential transaction and all materials of any 
kind (including tax opinions and other tax analyses) provided to the Company relating to that treatment and structure, without the 
Purchasers’ imposing any limitation of any kind. However, any information relating to the tax treatment and tax structure shall remain 
confidential (and the foregoing sentence shall not apply) to the extent necessary to enable any person to comply with securities laws. 
For this purpose, “tax treatment” means U.S. federal and state income tax treatment, and “tax structure” is limited to any facts that 
may be relevant to that treatment.  

   
If the foregoing is in accordance with your understanding, please sign and return to us three counterparts hereof, and upon the acceptance 
hereof by you, on behalf of each of the Purchasers, this letter and such acceptance hereof shall constitute a binding agreement among each of 
the Purchasers and the Company.  It is understood that your acceptance of this letter on behalf of each of the Purchasers is pursuant to the 
authority set forth in a form of Agreement among Purchasers, the form of which shall be submitted to the Company for examination upon 
request, but without warranty on your part as to the authority of the signers thereof.  

   

   
[ Signature Page Follows ]  

   

 

   
Very truly yours,  



   

   
[ Signature Page to Purchase Agreement ]  

   

 

   
LinkedIn Corporation  

         
         
   

By:  /s/ Steven Sordello  
      

Name: Steven Sordello  
      

Title: Senior Vice President and Chief Financial Officer  
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Goldman, Sachs & Co .  
   

      
      
By:  /s/ Daniel Young  

   
   

Name: Daniel Young  
   

   
Title: Managing Director  

   

         
   

On behalf of each of the Purchasers  
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Morgan Stanley & Co. LLC  
   

         
         
By:  /s/ Serkan Savasoglu  

   
   

Name: Serkan Savasoglu  
   

   
Title: Managing Director  

   

         
   

On behalf of each of the Purchasers  
   



   

   

 

J.P. Morgan Securities LLC  
   

      
      
By:  /s/ Santosh Sreenivasan  

   
   

Name: Santosh Sreenivasan  
   

   
Title: Managing Director  

   

         
   

On behalf of each of the Purchasers  
   



   
SCHEDULE I  

   

   

 

      Principal  
   

      Amount of  
   

      Securities  
   

      to be  
   

Purchaser  
   Purchased  

   
Goldman, Sachs & Co.  

   $ 460,000,000 
   

J.P. Morgan Securities LLC  
   402,500,000 

   
Morgan Stanley & Co. LLC  

   264,500,000 
   

Allen & Company LLC  
   23,000,000 

   
Total  

   $ 1,150,000,000 
   



   
SCHEDULE II  

   
(a)                                  Additional Documents Incorporated by Reference: None  
   
(b)                                  Company Supplemental Disclosure Documents:  Term Sheet setting forth the final terms of the Securities, substantially in 

the form attached hereto as Schedule III.  
   
(c)                                   Purchaser Supplemental Disclosure Documents: None  
   
(d)                                  Permitted General Solicitation Materials: None  

   

 



   
SCHEDULE III  

   

 



   
EXHIBIT A  

   
LinkedIn Corporation  

   
Lock-Up Agreement  

   
November [ ], 2014  

   
Goldman, Sachs & Co.,  

As representative of the several Purchasers  
named in Schedule I of the Purchase Agreement,  
   

c/o Goldman, Sachs & Co.  
200 West Street  
New York, New York 10282  
   

Re: LinkedIn Corporation - Lock-Up Agreement  
   
Ladies and Gentlemen:  
   

The undersigned understands that you propose to enter into a Purchase Agreement (the “ Purchase Agreement ”) on behalf of the 
several purchasers named in Schedule I to such agreement (collectively, the “ Purchasers ”), with LinkedIn Corporation, a Delaware 
corporation (the “ Company ”), providing for the placement of the Company’s Convertible Senior Notes due 2019 (the “ Securities ”) in a 
transaction not requiring registration under the Securities Act of 1933, as amended.  The Securities will be convertible into cash, shares of 
Class A common stock of the Company, par value $0.0001 per share (the “ Common Stock ”), or a combination of cash and shares of 
Common Stock, at the Company’s election.  
   

In consideration of the agreement by the Purchasers to offer and sell the Securities, and of other good and valuable consideration the 
receipt and sufficiency of which is hereby acknowledged, the undersigned agrees that, during the period beginning from the date hereof and 
continuing to and including the date 60 days after the date of the Purchase Agreement (the “ Lock-Up Period ”), the undersigned will not offer, 
sell, contract to sell, pledge, grant any option to purchase, make any short sale or otherwise dispose of any shares of Common Stock, or any 
options or warrants to purchase any shares of Common Stock, or any securities convertible into, exchangeable for or that represent the right to 
receive shares of Common Stock, whether now owned or hereinafter acquired, owned directly by the undersigned (including holding as a 
custodian) or with respect to which the undersigned has beneficial ownership within the rules and regulations of the Securities and Exchange 
Commission (collectively the “ Undersigned’s Shares ”).  
   

The foregoing restriction is expressly agreed to preclude the undersigned from engaging in any hedging or other transaction which is 
designed to or which reasonably could be expected to lead to or result in a sale or disposition of the Undersigned’s Shares even if such shares 
would be disposed of by someone other than the undersigned.  Such prohibited hedging or other transactions would include without limitation 
any short sale or any purchase, sale or grant of any right (including without limitation any put or call option) with respect to any of the 
Undersigned’s Shares or with respect to any security that includes, relates to, or derives any significant part of its value from such shares.  
   

 



   
Notwithstanding the foregoing, the undersigned may:  
   

(a)          transfer the Undersigned’s Shares:  
   

(i)                                      in connection with the sale of the Undersigned’s Shares acquired in open market transactions after the date 
of the Purchase Agreement,  

   
(ii)                                   as a bona fide gift or gifts,  
   
(iii)                                if the undersigned is a corporation, partnership, limited liability company, or other business entity, (A) to 

another corporation, partnership, limited liability company, trust or other business entity that is a direct or 
indirect affiliate (as defined in Rule 405 promulgated under the Securities Act of 1933, as amended) of the 
undersigned or (B) as a distribution of shares of Common Stock or any security convertible into or 
exercisable for Common Stock to limited partners, limited liability company members or stockholders of 
the undersigned,  

   
(iv)                               to any trust for the direct or indirect benefit of the undersigned or the immediate family of the undersigned, 

provided that any such transfer shall not involve a disposition for value,  
   
(v)                                  by will or intestacy,  
   
(vi)                               if the undersigned is a trust, to its beneficiaries,  
   
(vii)                            to the Company, as forfeitures to satisfy any income, employment or social tax withholding and remittance 

obligations of the undersigned or the employer of the undersigned in connection with the vesting of 
restricted stock units held by the undersigned and outstanding as of the date hereof or as of the date of the 
Purchase Agreement,  

   
(viii)                         if (A) the undersigned is an employee of the Company as of the date of transfer and (B) the Company does 

not elect to settle income tax withholding and remittance obligations of the undersigned (or the employer of 
the undersigned) in connection with the vesting of restricted stock units held by the undersigned by 
withholding shares of Common Stock as forfeitures pursuant to subclause (vii) above, then the undersigned 
may transfer up to that number of shares of the Common Stock underlying restricted stock units held by the 
undersigned that are vested and settled and necessary to satisfy income tax withholding and remittance 
obligations in connection with the vesting of restricted stock units outstanding as of the date hereof or as of 
the date of the Purchase Agreement (for avoidance of doubt, this right to transfer shares of Common Stock 
will apply on a particular date only with respect to Common Stock underlying restricted stock units held by 
the undersigned that are vested and settled on or before such date),  

   

 



   
(ix)                               to the Company, in connection with the receipt of shares of Common Stock upon the “net” or “cashless” 

exercise of options to purchase shares of Common Stock for purposes of exercising such options, including 
the payment of taxes due as a result of such exercise, with respect to stock options outstanding as of the 
date hereof or as of the date of the Purchase Agreement,  

   
(x)                                  to the Company, in connection with the repurchase of shares of Common Stock issued pursuant to an 

employee benefit plan disclosed or incorporated by reference in the final Offering Memorandum relating to 
the Purchase Agreement or pursuant to the agreements pursuant to which such shares were issued,  

   
(xi)                               pursuant to a bona fide third-party tender offer, merger, consolidation or other similar transaction made to 

all holders of the Company’s capital stock involving a change of control of the Company, provided that in 
the event that such tender offer, merger, consolidation or other such transaction is not completed, the 
Undersigned’s Shares shall remain subject to the provisions of this Lock-Up Agreement,  

   
(xii)                            by operation of law, such as pursuant to a qualified domestic order or in connection with a divorce 

settlement,  
   
(xiii)                         pursuant to a written plan of which you are aware to which the undersigned is a party meeting the 

requirements of Rule 10b5-1 under the Securities Exchange Act of 1934, as amended (a “ 10b5-1 Plan ”) 
entered into prior to the date of this Lock-up Agreement relating to the sale of the Undersigned’s Shares, or 

   
(xiv)                        with the prior written consent of Goldman, Sachs & Co. on behalf of the Purchasers;  
   
provided , however , that in the case of subclauses (ii), (iii), (iv), (v) and (vi) above, it shall be a condition to the 
transfer or distribution that each transferee, donee or distributee shall execute an agreement stating that such 
transferee, donee or distributee is receiving and holding such Common Stock subject to the provisions of this Lock-
Up Agreement and there shall be no further transfer of such Common Stock except in accordance with this Lock-Up 
Agreement; provided , further , that in the case of subclauses (i), (ii), (iii), (iv), (v) and (vi), it shall be a condition to 
the transfer or distribution that no filing under Section 16 of the Securities Exchange Act of 1934, as amended (the “ 
Exchange Act ”) reporting a reduction in beneficial ownership of shares of Common Stock shall be required or 
voluntarily made during the Lock-Up Period in connection with such transfer or distribution, other than a filing on 
Form 5 required and filed within 45 days after December 31, 2014; provided, further , that in the case of subclause 
(ix), no public reports including but not limited to filings under Section 16 of the Exchange Act will be required to 
be filed or will be voluntarily made by the undersigned within 30 days after the date of the Purchase Agreement, and 
after such 30th day any public report or filing  

   

 



   
under Section 16 of the Exchange Act shall clearly indicate in the footnotes thereto that the filing relates to the 
exercise of a stock option, that no shares were sold by the reporting person and that the shares received upon 
exercise of the stock option are subject to a lock-up agreement with the Purchasers;  
   

(b)          enter into, modify or amend a 10b5-1 Plan after the date of this Lock-Up Agreement relating to the sale of the 
Undersigned’s Shares, if then permitted by the Company and in accordance with the Company’s internal policies, 
provided that the securities subject to such plan may not be sold until after the expiration of the Lock-Up Period and no 
public announcement or filing under the Exchange Act regarding the establishment, modification or amendment of such 
plan shall be required or voluntarily made by or on behalf of the undersigned; or  

   
(c)           terminate a 10b5-1 Plan to which the undersigned is a party entered into prior to the date of this Lock-Up Agreement 

relating to the sale of the Undersigned’s Shares, in accordance with the Company’s internal policies and the requirements 
of the 10b5-1 Plan, provided that no public announcement or filing under the Exchange Act regarding such termination 
shall be required of or voluntarily made by or on behalf of the undersigned.  

   
For purposes of this Lock-Up Agreement, “immediate family” shall mean any relationship by blood, marriage or adoption, not more 

remote than first cousin. The undersigned now has, and, except as contemplated by clause (a) above, for the duration of this Lock-Up 
Agreement will have, good and marketable title to the Undersigned’s Shares, free and clear of all liens, encumbrances, and claims whatsoever.  
The undersigned also agrees and consents to the entry of stop transfer instructions with the Company’s transfer agent and registrar against the 
transfer of the Undersigned’s Shares except in compliance with the foregoing restrictions.  

   
In addition, the undersigned agrees that, without the prior written consent of Goldman, Sachs & Co. on behalf of the Purchasers, he or 

she will not, during the Lock-Up Period, make any demand for or exercise any right with respect to, the registration of any shares of Common 
Stock or any security convertible into or exercisable or exchangeable for Common Stock. The undersigned also agrees and consents to the entry 
of stop transfer instructions with the Company’s transfer agent and registrar against the transfer of the Undersigned’s Shares except in 
compliance with the foregoing restrictions.  
   

The undersigned hereby consents to receipt of this Lock-Up Agreement in electronic form and understands and agrees that this Lock-
Up Agreement may be signed electronically. In the event that any signature is delivered by facsimile transmission, electronic mail, or otherwise 
by electronic transmission evidencing an intent to sign this Lock-Up Agreement, such facsimile transmission, electronic mail or other 
electronic transmission shall create a valid and binding obligation of the undersigned with the same force and effect as if such signature were 
an original. Execution and delivery of this Lock-Up Agreement by facsimile transmission, electronic mail or other electronic transmission is 
legal, valid and binding for all purposes.  

   
Notwithstanding anything to the contrary contained herein, this Lock-Up Agreement will automatically terminate and the undersigned 

will be released from all of his, her or its obligations hereunder upon the earliest to occur, if any, of (i) the Company advising Goldman, 
Sachs & Co. in writing prior to entry into the Purchase Agreement that it does not intend to proceed with the  
   

 



   
offering of the Securities; (ii) the Purchase Agreement (other than the provisions thereof which survive termination) terminates or is terminated 
prior to payment for and delivery of the Securities to be sold thereunder; or (iii) November 30, 2014, in the event that the Purchase Agreement 
has not been executed by such date.  

   
The undersigned understands that the Company and the Purchasers are relying upon this Lock-Up Agreement in proceeding toward 

consummation of the offering. The undersigned further understands that this Lock-Up Agreement is irrevocable and shall be binding upon the 
undersigned’s heirs, legal representatives, successors, and assigns.  This Lock-Up Agreement and any claim, controversy or dispute arising 
under or related to this Lock-Up Agreement shall be governed by and construed in accordance with the laws of the State of New York, without 
regard to the conflict of laws principles thereof.  

   
If one or more provisions of this Lock-Up Agreement are held to be unenforceable under applicable law, such provision(s) shall be 

excluded from this Lock-Up Agreement and the balance of this Lock-Up Agreement shall be interpreted as if such provision(s) were so 
excluded and shall be enforceable in accordance with its terms.  

   
[ Signature Page Follows ]  

   

 



   

   

 

   
Very truly yours,  

      
      
      
   

Exact Name of Stockholder  
      
      
      
   

Authorized Signature  
      
      
      
   

Title  



   
ANNEX I  

   
Form of WSGR opinion  

   
1.                                 The Company is a corporation duly incorporated and validly existing under the laws of the State of Delaware and is in good 

standing under such laws.  The Company has requisite corporate power to own or lease its properties and carry on its business, 
as described in the Final Offering Memorandum.  The Company is qualified to do business as a foreign corporation in the 
State of California.  

   
2.                                 The execution and delivery of the Operative Documents have been duly authorized by all necessary corporate action on the 

part of the Company, and the Purchase Agreement has been duly executed and delivered by the Company.  
   
3.                                 The Company has the corporate power to execute and deliver the Operative Documents and to perform its obligations under 

the terms of the Operative Documents.  
   
4.                                 The Securities being issued on the date hereof are in the form contemplated in the Indenture and have been duly authorized by 

all necessary corporate action of the Company and have been duly executed by the Company and when authenticated by the 
Trustee in accordance with the terms of the Indenture (which authentication we have not determined by inspection of the 
Securities) and issued and delivered to the Initial Purchasers against payment of the purchase price therefor specified in the 
Purchase Agreement, the Securities will constitute valid and binding obligations of the Company, enforceable against the 
Company in accordance with their terms.  

   
5.                                 The Indenture has been duly authorized by all necessary corporate action on the part of the Company and the Indenture has 

been duly executed and delivered by the Company and, assuming the due authorization, execution and delivery thereof by the 
Trustee, the Indenture constitutes a valid and binding instrument, enforceable against the Company in accordance with its 
terms.  

   
6.                                 The shares of Common Stock initially issuable upon conversion of the Securities (assuming full physical settlement of the 

Securities and including shares of Common Stock issuable with respect to any Make-Whole Fundamental Change (as defined 
in the Indenture)) (the “ Shares ”) have been duly authorized by all necessary corporate action on the part of the Company and 
the Shares, if any, when issued upon due conversion of the Securities in accordance with the terms of the Securities and the 
Indenture would, if issued today, be validly issued, fully paid and nonassessable and free of preemptive rights arising under 
the Certificate of Incorporation or Bylaws or the DGCL.  

   

 



   
7.                                 The statements set forth in the General Disclosure Package and the Final Offering Memorandum under the caption 

“Description of Notes” insofar as such statements purport to constitute a summary of the terms of the Indenture and the 
Securities, fairly summarize such terms in all material respects.  

   
8.                                 The statements set forth in the General Disclosure Package and the Final Offering Memorandum under the caption “Certain 

U.S. Federal Income Tax Considerations,” insofar as they purport to summarize the United States federal tax laws referred to 
therein or legal conclusions with respect thereto, are fair summaries in all material respects.  

   
9.                                 The statements set forth in the General Disclosure Package and Final Offering Memorandum under the caption “Description 

of Capital Stock,” insofar as such statements constitute summaries of legal matters or documents, fairly summarize the matters 
and documents referred to therein in all material respects.  

   
10.                          The Company is not, and after giving effect to the offering and sale of the Securities and the application of the proceeds 

thereof as described in the General Disclosure Package, will not be required to be registered as, an “investment company,” as 
such term is defined in the Investment Company Act.  

   
11.                          None of the issuance and sale of the Securities being delivered on the date hereof, the execution, delivery and performance by 

the Company of its obligations under the Purchase Agreement, the Indenture and the Securities or the consummation of the 
transactions contemplated thereby will (i) violate the Certificate of Incorporation or Bylaws, (ii) conflict with, result in a 
breach or violation by the Company of any of the terms or provisions of, or constitute a default by the Company under any 
Reviewed Agreement, or (iii) result in a violation of any Reviewed Judgment.  

   
12.                          No consent, approval, authorization, order, registration or qualification of or with any U.S. federal, New York, California or 

Delaware (solely with respect to the DGCL) governmental agency or body or court is required for the execution and delivery 
of the Purchase Agreement, the offer and sale by the Company of the Securities or the consummation by the Company of the 
transactions contemplated by the Purchase Agreement or the Indenture, except (i) such as have been obtained under the 
Securities Act, (ii) such as may be required under state securities or Blue Sky laws, and (iii) as contemplated by the Operative 
Documents.  

   
13.                          Assuming the accuracy of the Initial Purchasers’ representations contained in the Purchase Agreement and the accuracy of the 

Company’s representations contained in the Purchase Agreement, no registration of the Securities or the Shares is required 
under the Securities Act for the sale of the Securities by the Company to the Initial Purchasers pursuant to the Purchase 
Agreement and the  

   

 



   
Indenture or for the initial resale of the Securities by the Initial Purchasers in the manner contemplated by the Purchase 
Agreement, the General Disclosure Package and the Final Offering Memorandum, and it is not necessary to qualify the 
Indenture under the Trust Indenture Act (it being understood that, in each case, no opinion is expressed as to any subsequent 
resale of the Securities or the consequences thereof).  

   

 



   
ANNEX II  

   
Form of Matheson Ormsby Prentice opinion  

   
1.1                              LinkedIn Technology is a private unlimited company duly incorporated and validly existing under the laws of Ireland. On the basis of 

the contents of the copy of its register of members received by us we can confirm that: (i) LinkedIn Technology has an authorised 
share capital of 1,000,000 ordinary shares of €1.00 each of which 100 ordinary shares have been issued with 99 ordinary shares fully 
paid up issued to LinkedIn Global Limited (an Isle of Man company) and one ordinary share fully paid up issued to LinkedIn 
International (an Isle of Man company); and (ii) no other ordinary shares have been issued.  

   
1.2                               Based upon the Searches, no steps have been taken to appoint a receiver or examiner to or to wind up LinkedIn Technology.  
   
1.3                               On the basis of our review of the contents of the memorandum and articles of association of LinkedIn Technology, it has the power to 

conduct the business as currently conducted and as described in the Offering Documents, that is to carry on the business of an 
interconnected network of professionals from around the world.  

   
1.4                               LinkedIn Ireland is a private unlimited company duly incorporated and validly existing under the laws of Ireland.  On the basis of the 

contents of the copy of its register of members received by us we can confirm that: (i) LinkedIn Ireland has an authorised share capital 
of 1,000,000 ordinary shares of €1.00 each of which 100 ordinary shares have been issued with 99 ordinary shares fully paid up issued 
to LinkedIn Technology and 1 ordinary share fully paid up issued to LinkedIn Worldwide (an Isle of Man company); and (ii) no other 
ordinary shares have been issued.  

   
1.5                               Based upon the Searches, no steps have been taken to appoint a receiver or examiner to or to wind up LinkedIn Ireland.  
   
1.6                              On the basis of our review of the contents of the memorandum and articles of association of LinkedIn Ireland , it has the power to 

conduct the business as currently conducted and as described in the Offering Documents, that is to carry on the business of an 
interconnected network of professionals from around the world.  

   
1.7                               The performance by the Issuer of its obligations under the Purchase Agreement and the issuance and sale of securities by the Issuer 

under the Purchase Agreement will not violate (i) any existing law or regulation under the laws of Ireland applicable to companies in 
general or (ii) any provision of the Memoranda and Articles of Association of the Irish Companies.  

   

 



   
ANNEX III  

   
Form of comfort letter  

   
November [ ], 2014  
   
Goldman, Sachs & Co.  
J.P. Morgan Securities LLC  
Morgan Stanley & Co. LLC,  
   

As representatives of the several initial purchasers of $[ ] billion of [ ]% Convertible Senior Notes due November 15, 2019 to be issued by 
LinkedIn Corporation  
   

c/o Goldman, Sachs & Co.  
200 West Street  
New York, NY 10282-2198  
   
and  
   
The Board of Directors of LinkedIn Corporation  
2029 Stierlin Court  
Mountain View, CA 94043  
   
Dear Ladies and Gentlemen:  
   
We have audited the consolidated balance sheets of LinkedIn Corporation and subsidiaries (collectively, the “Company”) as of December 31, 
2013 and 2012, and the consolidated statements of operations, comprehensive income, redeemable convertible preferred stock and 
stockholders’ equity, and cash flows for each of the three years in the period ended December 31, 2013, and the effectiveness of the Company’s 
internal control over financial reporting as of December 31, 2013. The Company’s financial statements, and our report thereon, and our report 
on the effectiveness of the Company’s internal control over financial reporting are included in the Company’s annual report on Form 10-K for 
the year ended December 31, 2013, and incorporated by reference in the preliminary offering memorandum dated November 4, 2014 and the 
final offering memorandum dated November [ ], 2014 (together, the Offering Memorandum) for $1 billion of LinkedIn Corporation 
Convertible Senior Notes due November [ ], 2019, (the “Convertible Senior Notes”).  
   
This letter is being furnished in reliance upon your representation to us that —  
   

a.               You are knowledgeable with respect to the due diligence review process that would be performed if this placement of securities were 
being registered pursuant to the Securities Act of 1933, as amended (the “Act”).  

   
b.               In connection with this placement of securities, the review process you have performed is substantially consistent with the due 

diligence review process that you would have performed if this placement of securities were being registered pursuant to the Act.  
   

 



   
In connection with the Offering Memorandum:  
   
1.               We are an independent registered public accounting firm with respect to the Company within the meaning of the Act and the applicable 

rules and regulations thereunder adopted by the Securities and Exchange Commission (“SEC”) and the Public Company Accounting 
Oversight Board (United States) (“PCAOB”).  

   
2.               In our opinion, the consolidated financial statements audited by us and included in the Offering Memorandum comply as to form in all 

material respects with the applicable accounting requirements of the Act and the related rules and regulations adopted by the SEC.  
   
3.               We have not audited any financial statements of LinkedIn Corporation as of any date or for any period subsequent to December 31, 2013; 

although we have conducted an audit for the year ended December 31, 2013, the purpose (and therefore the scope) of the audit was to 
enable us to express our opinion on the financial statements as of December 31, 2013, and for the year then ended, but not on the financial 
statements for any interim period within that year. Therefore, we are unable to express and do not express any opinion on the consolidated 
statements of financial position, results of operations, comprehensive income or cash flows as of any date or for any period subsequent to 
December 31, 2013, for LinkedIn Corporation.  

   
4.               For purposes of this letter, we have read the 2014 minutes of the meetings of the stockholders, the Board of Directors, the audit committee 

and the compensation committee of the Board of Directors of the Company and its subsidiaries subsequent to December 31, 2013, as set 
forth in the minute books as of November 1, 2014, officials of the Company having advised us that the minutes of all such meetings 
through that date were set forth therein, except for the minutes related to the October 16, 2014 and October 28, 2014 Audit Committee 
meetings, October 16, 2014 Board of Directors meeting, October 16, 2014 Compensation Committee meeting, and October 16, 2014 
Governance Committee meeting, which were available in draft form. We have carried out other procedures to November 1, 2014, as 
follows (our work did not extend to the period from November 2, 2014 to November [ ], 2014, inclusive):  

   
a.               With respect to the three-month periods ended March 31, 2014 and 2013, the three- and six-month periods ended June 30, 2014 and 

2013, and the three- and nine-month periods ended September 30, 2014 and 2013, we have —  
   

i.                   Performed the procedures specified by the PCAOB for a review of interim financial information as described in PCAOB AU 
722,  Interim Financial Information, on the unaudited condensed consolidated financial statements for these periods, described 
in 3, included in the Company’s quarterly reports on Form 10-Q for the quarters ended March 31, 2014, June 30, 2014, and 
September 30, 2014, incorporated by reference in the Offering Memorandum.  

   
ii.                Inquired of certain officials of the Company who have responsibility for financial and accounting matters whether the unaudited 

condensed consolidated financial statements referred to in (i) comply as to form in all material respects with the applicable 
accounting requirements of the Exchange Act as it applies to Form 10-Q and the related rules and regulations adopted by the 
SEC.  

   

 



   
The foregoing procedures do not constitute an audit conducted in accordance with the standards of the PCAOB. Also, they would not 
necessarily reveal matters of significance with respect to the comments in the following paragraph. Accordingly, we make no 
representations regarding the sufficiency of the foregoing procedures for your purposes.  
   

5.               Nothing came to our attention as a result of the foregoing procedures, however, that caused us to believe that —  
   

a.               Any material modifications should be made to the unaudited condensed consolidated financial statements described in item 3.a.(i), 
incorporated by reference in the Offering Memorandum, for them to be in conformity with accounting principles generally accepted in 
the United States of America.  

   
b.               The unaudited condensed consolidated financial statements described in item 4 do not comply as to form in all material respects with 

the applicable accounting requirements of the Exchange Act as it applies to Form 10-Q and the related rules and regulations adopted 
by the SEC.  

   
c.                Company officials have advised us that no consolidated financial statements as of any date or for any period subsequent to September 

30, 2014, are available; accordingly, the procedures carried out by us with respect to changes in consolidated financial statement items 
after September 30, 2014 have, of necessity, been even more limited than those with respect to the periods referred to in 3. We have 
inquired of certain officials of the Company who have responsibility for financial and accounting matters whether (a) at November 1, 
2014, there was any change in the capital stock (excluding the effects of stock based compensation and activity under the Company’s 
stock plans) or increase in long-term debt as compared with amounts shown on the September 30, 2014 unaudited condensed 
consolidated balance sheet incorporated by reference in the Offering Memorandum or (b) for the period from October 1, 2014 to 
November 1, 2014, there was any decrease, as compared with the corresponding period in the preceding year, in consolidated net 
revenue. On the basis of these inquiries and our reading of the minutes, as described in 4, nothing came to our attention that caused us 
to believe (a) there was any change in the capital stock (excluding the effects of stock based compensation and activity under the 
Company’s stock plans) or increase in long-term debt as compared with the amounts shown in the September 30, 2014, unaudited 
condensed consolidated balance sheet incorporated by reference in the Offering Memorandum or (b) for the period from October 1, 
2014 to November 1, 2014, there was any decrease, as compared with the corresponding period in the preceding year, in consolidated 
net revenue, except in all instances for changes, increases, or decreases that the Offering Memorandum discloses have occurred or 
may occur.  

   
6.               However, for the purposes of this letter, we have also read the items identified by you on the attached copies of pages from the following 

documents, which are included in or incorporated by reference in the Offering Memorandum:  
   

Exhibit I — The Company’s annual report on Form 10-K for the year ended December 31, 2013.  
   
Exhibit II — The Company’s quarterly report on Form 10-Q for the quarter ended March 31, 2014.  

   

 



   
Exhibit III — The Company’s quarterly report on Form 10-Q for the quarter ended June 30, 2014.  
   
Exhibit IV — The Company’s quarterly report on Form 10-Q for the quarter ended September 30, 2014.  
   
Exhibit V — The Company’s Form Schedule 14A filing on April 28, 2014  
   
Exhibit VI — The Company’s Form 8-K filing on February 28, 2014  
   
Exhibit VII — The Company’s Form 8-K filing on July 21, 2014  
   
Exhibit VIII — The Company’s Form 8-K filing on August 13, 2014  
   
Exhibit IX — The Company’s Offering Memorandum  
   
At your request, for the purposes of this letter, we have performed the following additional procedures, which were applied as indicated 
with respect to the letters explained below:  
   
A.             Compared the dollar amounts, description of amounts, percentages, or numbers with the corresponding information shown for the 

respective periods in the Company’s audited consolidated financial statements incorporated by reference in the Offering Memorandum 
and found them to be in agreement (giving effect to rounding where applicable).  

   
B.             Proved the arithmetic accuracy of the amounts, percentages, or other ratios based on the data in the Company’s audited consolidated 

financial statements incorporated by reference in the Offering Memorandum (giving effect to rounding where applicable). It should be 
understood that with respect to any non-GAAP measures covered by this tickmark (1) we make no representations regarding the 
Company’s determination and presentation of the non-GAAP measure of financial performance (adjusted EBITDA), (2) the non-
GAAP measure presented may not be comparable to similarly titled measures reported by other companies, and (3) we make no 
comment as to whether the non-GAAP measure complies with the requirements of Item 10 of Regulation S-K.  

   
C.             Compared the dollar amounts, description of amounts, percentages, or numbers with the corresponding information shown for the 

respective periods in the Company’s unaudited condensed consolidated financial statements incorporated by reference in the Offering 
Memorandum and found them to be in agreement (giving effect to rounding where applicable).  

   
D.             Proved the arithmetic accuracy of the amounts, percentages, and other ratios based on the data in the Company’s unaudited 

condensed consolidated financial statements incorporated by reference in the Offering Memorandum (giving effect to rounding where 
applicable). It should be understood that with respect to any non-GAAP measures covered by this tickmark (1) we make no 
representations regarding the Company’s determination and presentation of the non-GAAP measure of financial information (adjusted 
EBITDA), (2) the non-GAAP measure presented may not be comparable to similarly titled measures reported by other companies, and 
(3) we make no comment as to whether the non-GAAP measure complies with the requirements of Item 10 of Regulation S-K.  

   

 



   
E.              Compared the dollar amounts, description of amounts, percentages, numbers, and other ratios to the corresponding information shown 

for the respective periods in the Company’s audited consolidated financial statements not incorporated by reference in the Offering 
Memorandum and found them to be in agreement (giving effect to rounding where applicable).  

   
F.               Proved the arithmetic accuracy of the amounts, percentages, or other ratios based on the data in the Company’s audited consolidated 

financial statements not incorporated by reference in the Offering Memorandum (giving effect to rounding where applicable). It 
should be understood that with respect to any non-GAAP measures covered by this tickmark (1) we make no representations regarding 
the Company’s determination and presentation of the non-GAAP measure of financial performance (adjusted EBITDA), (2) the non-
GAAP measure presented may not be comparable to similarly titled measures reported by other companies, and (3) we make no 
comment as to whether the non-GAAP measure complies with the requirements of Item 10 of Regulation S-K.  

   
G.             Compared the dollar amounts, descriptions of amounts, percentages, numbers, and other ratios to the corresponding information 

shown for the respective periods in the Company’s unaudited condensed consolidated financial statements not incorporated by 
reference in the Offering Memorandum and found them to be in agreement (giving effect to rounding where applicable). Performed 
certain procedures specified by the PCAOB for a review of interim financial information as described in PCAOB AU 722,  Interim 
Financial Information , on the unaudited condensed consolidated balance sheets and the unaudited condensed consolidated statements 
of operations, which were provided to us by the Company’s accounting department.  

   
H.            Proved the arithmetic accuracy of the amounts, percentages, and other ratios based on the data appearing in the Company’s unaudited 

condensed consolidated financial statements not incorporated by reference in the Offering Memorandum (giving effect to rounding 
where applicable). Performed certain procedures specified by the PCAOB for a review of interim financial information as described in 
PCAOB AU 722,  Interim Financial Information , on the unaudited condensed consolidated balance sheets and the unaudited 
condensed consolidated statements of operations, which were provided to us by the Company’s accounting department. It should be 
understood that with respect to any non-GAAP measures covered by this tickmark (1) we make no representations regarding the 
Company’s determination and presentation of the non-GAAP measure of financial information (adjusted EBITDA), (2) the non-
GAAP measure presented may not be comparable to similarly titled measures reported by other companies, and (3) we make no 
comment as to whether the non-GAAP measure complies with the requirements of Item 10 of Regulation S-K.  

   
I.                 Compared the dollar amounts, percentages, numbers, and other ratios to the corresponding information for the respective periods in 

an analysis prepared by the Company’s accounting department and found them to be in agreement after rounding. Proved the 
arithmetic accuracy of the Company-prepared analysis and compared the dollar amounts or numbers in such analysis to the 
Company’s accounting records and found them to be in agreement (giving effect to rounding where applicable).  

   
J.                 Compared the dollar amounts based on the data in the applicable accounts in the Company’s general ledger provided by the 

Company’s accounting department and found them to be in  
   

 



   
agreement (giving effect to rounding where applicable).  

   
K.            Proved the arithmetic accuracy of the amounts, percentages or other ratios based on the data appearing in the Company’s audited 

consolidated financial statements incorporated by reference in the Offering Memorandum and data appearing in the Company’s 
audited consolidated financial statements not incorporated by reference in the Offering Memorandum and found them to be in 
agreement (giving effect to rounding where applicable).  

   
L.              Proved the arithmetic accuracy of the amounts, percentages or other ratios based on the data appearing in the Company’s audited 

consolidated financial statements incorporated by reference in the Offering Memorandum and data appearing in the Company’s 
unaudited consolidated financial statements incorporated by reference in the Offering Memorandum and found them to be in 
agreement (giving effect to rounding where applicable).  

   
M.          Proved the arithmetic accuracy of the amounts, percentages or other ratios based on the data appearing in the Company’s audited 

consolidated financial statements incorporated by reference in the Offering Memorandum and data appearing in the Company’s 
unaudited consolidated financial statements not incorporated by reference in the Offering Memorandum and found them to be in 
agreement (giving effect to rounding where applicable).  

   
N.             Proved the arithmetical accuracy of the amounts, percentages, or other ratios based on the data in the applicable accounts in the 

Company’s general ledger provided by the Company’s accounting department and found them to be in agreement (giving effect to 
rounding where applicable).  

   
O.             Compared the dollar amounts, percentages, numbers, and other ratios to the corresponding information for the respective periods in 

an analysis prepared by the Company’s accounting department and found them to be in agreement (giving effect to rounding where 
applicable). Proved the arithmetic accuracy of the Company-prepared analysis and compared the dollar amounts or numbers in such 
analysis to the Company’s accounting records and found them to be in agreement (giving effect to rounding where applicable). 
However, we make no comments as to the definition of “as adjusted”.  

   
7.              With respect to the above procedures:  
   

i.                   We make no representations with respect to the causes listed for the fluctuations of dollar amounts, ratios, or percentages as discussed 
in various sections of the Offering Memorandum.  

   
ii.                We make no representations with respect to whether the Convertible Senior Notes referred to within the Offering Memorandum will 

be sold or regarding whether the Company will use the proceeds from this offering in the manner set forth in the Offering 
Memorandum.  

   
8.               It should be understood that we make no representations regarding questions of legal interpretation or regarding the sufficiency for your 

purposes of the procedures enumerated in the preceding paragraph; also, such procedures would not necessarily reveal any material 
misstatement of the amounts, numbers, ratios, or percentages listed above. Further, we have addressed ourselves solely to the foregoing 
data as set forth or incorporated by reference in the  

   

 



   
Offering Memorandum and make no representations regarding the adequacy of disclosure or regarding whether any material facts have 
been omitted.  

   
9.               Our audit of the consolidated financial statements for the periods referred to in the introductory paragraph of this letter comprised audit 

tests and procedures deemed necessary for the purpose of expressing an opinion on such financial statements taken as a whole. For none of 
the periods referred to therein, or any other period, did we perform audit tests for the purpose of expressing an opinion on individual 
balances of accounts or summaries of selected transactions such as those enumerated above and, accordingly, we express no opinion 
thereon.  

   
10.        This letter is solely for the information of the addressees and to assist the initial purchasers in conducting and documenting their 

investigation of the affairs of the Company in connection with the placement of Convertible Senior Notes covered by the Offering 
Memorandum, and it is not to be used, circulated, quoted, or otherwise referred to for any purpose, including, but not limited to, the 
registration, purchase, or sale of securities, nor is it to be filed with or referred to in whole or in part in the Offering Memorandum or any 
other document, except that reference may be made to if in the agreement or in any list of closing documents pertaining to the placement of 
the notes covered by the Offering Memorandum.  

   
Yours truly,  
   
   



Exhibit 10.2 
  

[Dealer Name]  
[Dealer Address]  
   

November [    ], 2014  
   

To:                              LinkedIn Corporation  
2029 Stierlin Court  
Mountain View, CA 94043  
Attention:                                          Chief Financial Officer  
Telephone No.:              650-687-3635  

   
Re:                              [Base][Additional] Call Option Transaction  
   

The purpose of this letter agreement (this “ Confirmation ”) is to confirm the terms and conditions of the call option transaction 
entered into between [                    ] (“ Dealer ”) and LinkedIn Corporation (“ Counterparty ”) as of the Trade Date specified below (the “ 
Transaction ”).  This letter agreement constitutes a “Confirmation” as referred to in the ISDA Master Agreement specified below.  This 
Confirmation shall replace any previous agreements and serve as the final documentation for the Transaction.  

   
The definitions and provisions contained in the 2002 ISDA Equity Derivatives Definitions (the “ Equity Definitions ”), as published 

by the International Swaps and Derivatives Association, Inc. (“ ISDA ”) are incorporated into this Confirmation.  In the event of any 
inconsistency between the Equity Definitions and this Confirmation, this Confirmation shall govern.  Certain terms defined herein are based on 
terms that are defined in the Offering Memorandum dated November 5, 2014 (the “ Offering Memorandum ”) relating to the 0.50% 
Convertible Senior Notes due 2019 (as originally issued by Counterparty, the “ Convertible Notes ” and each USD 1,000 principal amount of 
Convertible Notes, a “ Convertible Note ”) issued by Counterparty in an aggregate initial principal amount of USD 1,150,000,000 (as 
increased by up to an aggregate principal amount of USD 172,500,000 if and to the extent that the Initial Purchasers (as defined herein) 
exercise their option to purchase additional Convertible Notes pursuant to the Purchase Agreement (as defined herein)) pursuant to an 
Indenture (the “ Indenture ”) to be dated November 12, 2014 between Counterparty and U.S. Bank National Association, as trustee (the “ 
Trustee ”).  In the event of any inconsistency between the Offering Memorandum, the Indenture and this Confirmation, this Confirmation shall 
govern.  The parties acknowledge that this Confirmation is entered into on the date hereof with the understanding that (i) definitions set forth in 
the Indenture that are also defined herein by reference to the Indenture and (ii) sections of the Indenture that are referred to herein will conform 
to the descriptions thereof in the Offering Memorandum.  If any such definitions in the Indenture or any such sections of the Indenture differ 
from the descriptions thereof in the Offering Memorandum, the descriptions thereof in the Offering Memorandum will govern for purposes of 
this Confirmation.  The parties further acknowledge that the Indenture section numbers used herein are based on the draft of the Indenture last 
reviewed by Dealer and Counterparty as of the date of this Confirmation, and if any such section numbers are changed in the Indenture as 
executed, the parties will amend this Confirmation in good faith to preserve the intent of the parties.  Subject to the foregoing, references to the 
Indenture herein are references to the Indenture as in effect on the date of its execution, and if the Indenture is amended or supplemented 
following such date, any such amendment or supplement (other than any amendment or supplement pursuant to Section 10.01(k) of the 
Indenture that, as reasonably determined by the Calculation Agent, conforms the Indenture to the description of the Convertible Notes in the 
Offering Memorandum) will be disregarded for purposes of this Confirmation unless the parties agree otherwise in writing.  

   
Each party is hereby advised, and each such party acknowledges, that the other party has engaged in, or refrained from engaging in, 

substantial financial transactions and has taken other material actions in reliance upon the parties’ entry into the Transaction to which this 
Confirmation relates on the terms and conditions set forth below.  

   
1.                                       This Confirmation evidences a complete and binding agreement between Dealer and Counterparty as to the terms of the Transaction 

to which this Confirmation relates.  This Confirmation shall be subject to an agreement (the “Agreement”) in the form of the 2002 
ISDA Master Agreement as if Dealer and  

   

 



   
Counterparty had executed an agreement in such form on the date hereof (but without any Schedule except for (i) the election of US 
Dollars (“USD”) as the Termination Currency, (ii) the replacement of the word “third” in the last line of Section 5(a)(i) of the 
Agreement with the word “first”[, (iii) the election of an executed guarantee of [ • ] (“Guarantor”) dated as of the Trade Date in 
substantially the form attached hereto as Annex A as a Credit Support Document, (iv) the designation of Guarantor as Credit Support 
Provider in relation to Dealer] (1)  and (v) (a) the election that the “Cross Default” provisions of Section 5(a)(vi) of the Agreement 
shall apply to Dealer with a “Threshold Amount” of three percent of the shareholders’ equity of [Name of Dealer’s Parent], (b) the 
phrase “or becoming capable at such time of being declared” shall be deleted from clause (1) of such Section 5(a)(vi), and (c) the 
following language shall be added to the end thereof: “Notwithstanding the foregoing, a default under subsection (2) hereof shall not 
constitute an Event of Default if (x) the default was caused solely by error or omission of an administrative or operational nature; 
(y) funds were available to enable the party to make the payment when due; and (z) the payment is made within two Local Business 
Days of such party’s receipt of written notice of its failure to pay.”).  In the event of any inconsistency between provisions of the 
Agreement and this Confirmation, this Confirmation will prevail for the purpose of the Transaction to which this Confirmation 
relates.  For the avoidance of doubt, except to the extent of an express conflict, the application of any provision of this Confirmation, 
the Agreement or the Equity Definitions shall not be construed to exclude or limit the application of any other provision of this 
Confirmation, the Agreement or the Equity Definitions.  The Transaction hereunder shall be the sole Transaction under the 
Agreement.  If there exists any ISDA Master Agreement between Dealer and Counterparty or any confirmation or other agreement 
between Dealer and Counterparty pursuant to which an ISDA Master Agreement is deemed to exist between Dealer and Counterparty, 
then notwithstanding anything to the contrary in such ISDA Master Agreement, such confirmation or agreement or any other 
agreement to which Dealer and Counterparty are parties, the Transaction shall not be considered a Transaction under, or otherwise 
governed by, such existing or deemed ISDA Master Agreement.  

   
2.                                       The terms of the particular Transaction to which this Confirmation relates are as follows:  
   

General Terms .  
   

   

(1)  Requested if Dealer is not the highest rated entity in group, typically from the Parent.  
(2)  Include for base bond hedge.  
(3)  Include for additional bond hedge.  
   

 

Trade Date:  November [    ], 2014  
      
Effective Date:  The closing date of the [initial](2) issuance of the Convertible Notes [issued 

pursuant to the option to purchase additional Convertible Notes exercised on 
the date hereof](3)  

      
Option Style:  “Modified American” , as described under “Procedures for Exercise”  below  
      
Option Type:  Call  
      
Buyer:  Counterparty  
      
Seller:  Dealer  
      
Shares:  The Class A common stock of Counterparty, par value USD 0.0001 per share 

(Exchange symbol “LNKD”); provided that, on and after the Final Conversion 
Date (as defined in Counterparty’s certificate of incorporation), “Shares” shall 
mean the common stock of Counterparty, par value USD 0.0001 per share 
(Exchange symbol “LNKD”).  



   

   

 

Number of Options:  [              ]. For the avoidance of doubt, the Number of Options shall be 
reduced by any Options exercised by Counterparty. In no event will the 
Number of Options be less than zero.  

      
Applicable Percentage:  [   ]%  
      
Option Entitlement:  A number equal to the product of the Applicable Percentage and 3.3951.  
      
Strike Price:  USD [            ]  
      
Premium:  USD [            ]  
      
Premium Payment Date:  November 12, 2014  
      
Exchange:  The New York Stock Exchange  
      
Related Exchange(s):  All Exchanges; provided that Section 1.26 of the Equity Definitions shall be 

amended to add the words “United States” before the word “exchange” in the 
tenth line of such section.  

      
Excluded Provisions:  Section 13.03 and Section 13.04(h) of the Indenture.  
      

Procedures for Exercise .  
   

      
Conversion Date:  With respect to any conversion of a Convertible Note, the date on which the 

Holder (as such term is defined in the Indenture) of such Convertible Note 
satisfies all of the requirements for conversion thereof as set forth in 
Section 13.02(b) of the Indenture; provided that if Counterparty has not 
delivered to Dealer a related Notice of Exercise, then in no event shall a 
Conversion Date be deemed to occur hereunder (and no Option shall be 
exercised or deemed to be exercised hereunder) with respect to any surrender 
of a Convertible Note for conversion in respect of which Counterparty has 
elected to designate a financial institution for exchange in lieu of conversion of 
such Convertible Note pursuant to Section 13.13 of the Indenture.  

      
Free Convertibility Date:  May 1, 2019  
      
Expiration Time:  The Valuation Time  
      
Expiration Date:  November 1, 2019, subject to earlier exercise.  
      
Multiple Exercise:  Applicable, as described under “Automatic Exercise”  below.  
      
Automatic Exercise:  Notwithstanding Section 3.4 of the Equity Definitions, on each Conversion 

Date in respect of which a [Notice of Conversion] that is effective as to 
Counterparty has been delivered by the relevant converting Holder, a number 
of  



   

   

(4)  Include for Additional Call Option Confirmation only.  
   

 

   
Options equal to [(i)] the number of Convertible Notes in denominations of 
USD 1,000 as to which such Conversion Date has occurred [ minus (ii) the 
number of Options that are or are deemed to be automatically exercised on 
such Conversion Date under the Base Call Option Transaction Confirmation 
letter agreement dated November 5, 2014 between Dealer and Counterparty 
(the “ Base Call Option Confirmation ”),](4) shall be deemed to be 
automatically exercised; provided that such Options shall be exercised or 
deemed exercised only if Counterparty or the Trustee (or other agent 
authorized by Counterparty and previously identified to Dealer by 
Counterparty in writing) on behalf of Counterparty has provided a Notice of 
Exercise to Dealer in accordance with “Notice of Exercise” below. If the 
Trustee (or any other such agent) on behalf of Counterparty provides any 
Notice of Exercise to Dealer, Dealer shall be entitled to rely on the accuracy of 
such Notice of Exercise without any independent investigation, and the 
contents of such notice shall be binding on Counterparty.  

      
   

Notwithstanding the foregoing, in no event shall the number of Options that 
are exercised or deemed exercised hereunder exceed the Number of Options.  

      
Notice of Exercise:  Notwithstanding anything to the contrary in the Equity Definitions or under 

“Automatic Exercise” above, in order to exercise any Options, Counterparty or 
the Trustee (or other agent authorized by Counterparty and previously 
identified to Dealer by Counterparty in writing) on behalf of Counterparty 
must notify Dealer in writing before 5:00 p.m. (New York City time) on the 
Scheduled Valid Day immediately preceding the scheduled first day of the 
Settlement Averaging Period for the Options being exercised (the “ Exercise 
Notice Deadline ”) of (i) the number of such Options, (ii) the scheduled first 
day of the Settlement Averaging Period and the scheduled Settlement Date, 
(iii) the Relevant Settlement Method for such Options, and (iv) if the Relevant 
Settlement Method for such Options is Combination Settlement, the fixed 
amount of cash per Convertible Note that Counterparty has elected to deliver 
to Holders (as such term is defined in the Indenture) of the related Convertible 
Notes (the “ Specified Cash Amount ”); provided that notwithstanding the 
foregoing, such notice (and the related exercise of Options) shall be effective if 
given after the Exercise Notice Deadline, but prior to 4:00 p.m. (New York 
City time) on the fifth Scheduled Valid Day following the Exercise Notice 
Deadline, in which event the Calculation Agent shall have the right to adjust 
the delivery obligation under this Confirmation as appropriate to reflect the 
reasonable additional costs (including, but not limited to, hedging mismatches 
and market losses) and reasonable expenses incurred by Dealer in connection 
with its (or any of its affiliates’) hedging activities hereunder (including the 
unwinding of any hedge position) as a result of Dealer not having received 
such  



   

   

 

   
notice on or prior to the Exercise Notice Deadline and Dealer’s obligation to 
make any payment or delivery in respect of such exercise shall not be 
extinguished; and provided further that in respect of any Options relating to 
Convertible Notes with a Conversion Date occurring on or after the Free 
Convertibility Date, (A) such notice may be given on or prior to the second 
Scheduled Valid Day immediately preceding the Expiration Date and need 
only specify the information required in clause (i) above, and (B) if the 
Relevant Settlement Method for such Options is not Net Share Settlement, 
Dealer shall have received a separate notice (the “ Notice of Final Settlement 
Method ”) in respect of all such Convertible Notes before 5:00 p.m. (New 
York City time) on the Free Convertibility Date specifying the information 
required in clauses (iii) and, if applicable, (iv) above. If the Trustee (or any 
other such agent) on behalf of Counterparty provides such notice to Dealer, 
Dealer shall be entitled to rely on the accuracy of any such notice without any 
independent investigation, and the contents of such notice shall be binding on 
Counterparty. For the avoidance of doubt, if Counterparty fails to give notice 
as required above when due in respect of any exercise of Options hereunder, 
Dealer’s obligation to make any payment or delivery in respect of such 
exercise shall be permanently extinguished, and late notice shall not cure such 
failure.  

      
Valuation Time:  At the close of trading of the regular trading session on the Exchange; 

provided that if the principal trading session is extended, the Calculation 
Agent shall determine the Valuation Time in its commercially reasonable 
discretion.  

      
Market Disruption Event:  Section 6.3(a) of the Equity Definitions is hereby replaced in its entirety by the 

following:  
      
   

“‘Market Disruption Event’ means (i) a failure by the primary United States 
national or regional securities exchange or market on which the Shares are 
listed or admitted for trading to open for trading during its regular trading 
session or (ii) the occurrence or existence prior to 1:00 p.m. (New York City 
time) on any Scheduled Valid Day for the Shares for more than one half-hour 
period in the aggregate during regular trading hours of any suspension or 
limitation imposed on trading (by reason of movements in price exceeding 
limits permitted by such stock exchange or otherwise) in the Shares or in any 
options contracts or futures contracts on any Related Exchange relating to the 
Shares.”   

      
Settlement Terms .  

   

      
Settlement Method:  For any Option, Net Share Settlement; provided that if the Relevant Settlement 

Method set forth below for such Option is not Net Share Settlement, then the 
Settlement Method for such Option shall be such Relevant Settlement Method, 
but only if Counterparty or Trustee (or other agent authorized by Counterparty 
and previously identified to Dealer by Counterparty in writing) shall have  



   

   

 

   
notified Dealer of the Relevant Settlement Method in the Notice of Exercise or 
Notice of Final Settlement Method, as applicable, for such Option. If the 
Trustee (or any other such agent) on behalf of Counterparty provides any such 
notice, Dealer shall be entitled to rely on the accuracy of such notice without 
any independent investigation, and the contents of such notice shall be binding 
on Counterparty. Counterparty acknowledges its responsibilities under 
applicable securities laws, and in particular Section 9 and Section 10(b) of the 
Exchange Act (as defined below) and the rules and regulations thereunder, in 
respect of any election of a settlement method with respect to the Convertible 
Notes.  

      
Relevant Settlement Method:  In respect of any Option:  
      
   

(i)  if Counterparty has elected pursuant to Section 13.02(a) of the Indenture to 
settle its conversion obligations in respect of the related Convertible Note 
(A) entirely in Shares pursuant to Section 13.02(a)(iv)(A) of the Indenture 
(together with cash in lieu of fractional Shares) (such settlement method, “ 
Settlement in Shares ”) or (B) in a combination of cash and Shares pursuant 
to Section 13.02(a)(iv)(C) of the Indenture with a Specified Cash Amount 
equal to or less than USD 1,000, then, in each case, the Relevant Settlement 
Method for such Option shall be Net Share Settlement;  

      
   

(ii)  if Counterparty has elected pursuant to Section 13.02(a) of the Indenture 
to settle its conversion obligations in respect of the related Convertible Note in 
a combination of cash and Shares pursuant to Section 13.02(a)(iv)(C) of the 
Indenture with a Specified Cash Amount greater than USD 1,000, then the 
Relevant Settlement Method for such Option shall be Combination Settlement; 
and  

      
   

(iii)  if Counterparty has elected pursuant to Section 13.02(a) of the Indenture 
to settle its conversion obligations in respect of the related Convertible Note 
entirely in cash pursuant to Section 13.02(a)(iv)(B) of the Indenture (such 
settlement method, “ Settlement in Cash ”), then the Relevant Settlement 
Method for such Option shall be Cash Settlement.  

      
Net Share Settlement:  If Net Share Settlement is applicable to any Option exercised or deemed 

exercised hereunder, Dealer will deliver to Counterparty, on the relevant 
Settlement Date for each such Option, a number of Shares (the “ Net Share 
Settlement Amount ”) equal to the sum, for each Valid Day during the 
Settlement Averaging Period for each such Option, of (i) (a) the Daily Option 
Value for such Valid Day, divided by (b) the Relevant Price on such Valid 
Day, divided by (ii) the number of Valid Days in the Settlement Averaging 
Period; provided that in no event shall the Net Share Settlement Amount for 
any Option exceed a number of Shares equal to the Applicable Limit for such 
Option divided by the Applicable Limit Price on the Settlement Date for such 
Option.  



   

   

 

   
Dealer will deliver cash in lieu of any fractional Shares to be delivered with 
respect to any Net Share Settlement Share Amount valued at the Relevant 
Price for the last Valid Day of the Settlement Averaging Period.  

      
Combination Settlement:  If Combination Settlement is applicable to any Option exercised or deemed 

exercised hereunder, Dealer will deliver to Counterparty, on the relevant 
Settlement Date for each such Option:  

      
   

(i)                        cash (the “ Combination Settlement Cash Amount ”) equal to the 
sum, for each Valid Day during the Settlement Averaging Period for 
such Option, of (A) an amount (the “ Daily Combination Settlement 
Cash Amount ”) equal to the lesser of (1) the product of (x) the 
Applicable Percentage and (y) the Specified Cash Amount minus USD 
1,000 and (2) the Daily Option Value, divided by (B) the number of 
Valid Days in the Settlement Averaging Period; provided that if the 
calculation in clause (A) above results in zero or a negative number for 
any Valid Day, the Daily Combination Settlement Cash Amount for 
such Valid Day shall be deemed to be zero; and  

      
   

(ii)                     Shares (the “ Combination Settlement Share Amount ”) equal to the 
sum, for each Valid Day during the Settlement Averaging Period for 
such Option, of a number of Shares for such Valid Day (the “ Daily 
Combination Settlement Share Amount ”) equal to (A) (1) the Daily 
Option Value on such Valid Day minus the Daily Combination 
Settlement Cash Amount for such Valid Day, divided by (2) the 
Relevant Price on such Valid Day, divided by (B) the number of Valid 
Days in the Settlement Averaging Period; provided that if the 
calculation in sub-clause (A)(1) above results in zero or a negative 
number for any Valid Day, the Daily Combination Settlement Share 
Amount for such Valid Day shall be deemed to be zero;  

      
   

provided that in no event shall the sum of (x) the Combination Settlement 
Cash Amount for any Option and (y) the Combination Settlement Share 
Amount for such Option multiplied by the Applicable Limit Price on the 
Settlement Date for such Option, exceed the Applicable Limit for such Option. 
If any reduction is made to the delivery obligation hereunder as a result of the 
foregoing, such reduction shall first be made to any Combination Settlement 
Share Amount.  

      
   

Dealer will deliver cash in lieu of any fractional Shares to be delivered with 
respect to any Combination Settlement Share Amount valued at the Relevant 
Price for the last Valid Day of the Settlement Averaging Period.  

      
Cash Settlement:  If Cash Settlement is applicable to any Option exercised or deemed exercised 

hereunder, in lieu of Section 8.1 of the Equity Definitions, Dealer will pay to 
Counterparty,  



   

   

 

   
on the relevant Settlement Date for each such Option, an amount of cash (the “ 
Cash Settlement Amount ”) equal to the sum, for each Valid Day during the 
Settlement Averaging Period for such Option, of (i) the Daily Option Value 
for such Valid Day, divided by (ii) the number of Valid Days in the Settlement 
Averaging Period; provided that in no event shall the Cash Settlement Amount 
for any Option exceed the Applicable Limit for such Option.  

      
Daily Option Value:  For any Valid Day, an amount equal to (i) the Option Entitlement on such 

Valid Day, multiplied by (ii) (a) the Relevant Price on such Valid Day less 
(b) the Strike Price on such Valid Day; provided that if the calculation 
contained in clause (ii) above results in a negative number, the Daily Option 
Value for such Valid Day shall be deemed to be zero. In no event will the 
Daily Option Value be less than zero.  

      
Make-Whole Adjustment:  Notwithstanding anything to the contrary herein, in respect of any exercise of 

Options relating to a conversion of Convertible Notes for which additional 
Shares will be added to the “Conversion Rate” (as defined in the Indenture) as 
determined pursuant to Section 13.03 of the Indenture, the Daily Option Value 
shall be calculated as if the Option Entitlement included the Applicable 
Percentage of the number of such additional Shares as determined with 
reference to the adjustment set forth in such Section 13.03 of the Indenture; 
provided that if the sum of (i) the product of (a) the number of Shares (if any) 
deliverable by Dealer to Counterparty per exercised Option and (b) the 
Applicable Limit Price on the Settlement Date and (ii) the amount of cash (if 
any) payable by Dealer to Counterparty per exercised Option would otherwise 
exceed the amount per Option, as determined by the Calculation Agent, that 
would be payable by Dealer under Section 6 of the Agreement if (x) the 
relevant Conversion Date were an Early Termination Date resulting from an 
Additional Termination Event with respect to which the Transaction was the 
sole Affected Transaction and Counterparty was the sole Affected Party and 
(y) Section 13.03 of the Indenture were deleted, then each Daily Option Value 
shall be proportionately reduced to the extent necessary to eliminate such 
excess, with such reduction first being made to any Shares deliverable 
hereunder.  

      
Applicable Limit:  For any Option, an amount of cash equal to the Applicable Percentage 

multiplied by the excess of (i) the sum of (A) the amount of cash, if any, 
payable to the Holder of the related Convertible Note upon conversion of such 
Convertible Note, as determined with reference to Section 13.02(a) of the 
Indenture, and (B) the number of Shares, if any, deliverable to the Holder of 
the related Convertible Note upon conversion of such Convertible Note, as 
determined with reference to Section 13.02(a) of the Indenture, multiplied by 
the Applicable Limit Price on the Settlement Date for such Option, over 
(ii) USD 1,000.  



   

   

 

Applicable Limit Price:  On any day, the opening price as displayed under the heading “Op” on 
Bloomberg page LNKD <equity> (or any successor thereto).  

      
Valid Day:  A day on which (i) there is no Market Disruption Event and (ii) trading in the 

Shares generally occurs on the New York Stock Exchange or, if the Shares are 
not then listed on the New York Stock Exchange, on the principal other United 
States national or regional securities exchange on which the Shares are then 
listed or, if the Shares are not then listed on a United States national or 
regional securities exchange, on the principal other market on which the 
Shares are then listed or admitted for trading. If the Shares are not so listed or 
admitted for trading, “Valid Day”  means a Business Day.  

      
Scheduled Valid Day:  A day that is scheduled to be a Valid Day on the principal United States 

national or regional securities exchange or market on which the Shares are 
listed or admitted for trading. If the Shares are not so listed or admitted for 
trading, “Scheduled Valid Day”  means a Business Day.  

      
Business Day:  Any day other than a Saturday, a Sunday or a day on which the Federal 

Reserve Bank of New York is authorized or required by law or executive order 
to close or be closed.  

      
Relevant Price:  On any Valid Day, the per Share volume-weighted average price as displayed 

under the heading “Bloomberg VWAP” on Bloomberg page LNKD <equity> 
AQR (or any successor thereto) in respect of the period from the scheduled 
opening time of the Exchange to the Scheduled Closing Time of the Exchange 
on such Valid Day (or if such volume-weighted average price is unavailable at 
such time, the market value of one Share on such Valid Day, as determined by 
the Calculation Agent in good faith and in a commercially reasonable manner 
using, if practicable, a volume-weighted average method). The Relevant Price 
will be determined without regard to after hours trading or any other trading 
outside of the regular trading session trading hours.  

      
Settlement Averaging Period:  For any Option:  
      
   

(i)                        if the related Conversion Date occurs prior to the Free Convertibility 
Date , the 30 consecutive Valid Days commencing on, and including, 
the second Valid Day following such Conversion Date ; or  

      
   

(ii)                     if the related Conversion Date occurs on or following the Free 
Convertibility Date , the 30 consecutive Valid Days commencing on, 
and including, the 32nd Scheduled Valid Day immediately prior to the 
Expiration Date (or if such Scheduled Valid Day is not a Valid Day, the 
immediately following Valid Day).  



   

   
3.                                       Additional Terms applicable to the Transaction .  
   

Adjustments applicable to the Transaction:  
   

   

 

Settlement Date:  For any Option, the third Business Day immediately following the final Valid 
Day of the Settlement Averaging Period for such Option.  

      
Settlement Currency:  USD  
      
Other Applicable Provisions:  To the extent Dealer is obligated to deliver Shares hereunder, the provisions of 

Sections 9.1(c), 9.8, 9.9 and 9.11 of the Equity Definitions will be applicable, 
as if Physical Settlement applied to the Transaction.  

      
Representation and Agreement:  Notwithstanding anything to the contrary in the Equity Definitions (including, 

but not limited to, Section 9.11 thereof), the parties acknowledge that (i) any 
Shares delivered to Counterparty shall, upon delivery, be subject to restrictions 
and limitations arising from Counterparty’s status as Issuer of the Shares under 
applicable securities laws, (ii) Dealer may deliver any Shares required to be 
delivered hereunder in certificated form in lieu of delivery through the 
Clearance System and (iii) any Shares delivered to Counterparty may be 
“restricted securities” (as defined in Rule 144 under the Securities Act of 1933, 
as amended (the “ Securities Act ”)). With respect to any such certificated 
Shares (as described in clause (ii) above), the Representation and Agreement 
contained in Section 9.11 of the Equity Definitions shall be modified by 
deleting the remainder of the provision after the word “encumbrance” in the 
fourth line thereof.  

Potential Adjustment Events:  Notwithstanding Section 11.2(e) of the Equity Definitions, a “Potential 
Adjustment Event” means an occurrence of any event or condition, as set forth 
in any Dilution Adjustment Provision, that would result in an adjustment under 
the Indenture (as determined by the Calculation Agent by reference to the 
Dilution Adjustment Provisions) to the “Conversion Rate” or the composition 
of a “unit of Reference Property” or to any “Last Reported Sale Price”, “Daily 
VWAP,” “Daily Conversion Value” or “Daily Settlement Amount” (each as 
defined in the Indenture). For the avoidance of doubt, Dealer shall not have 
any delivery or payment obligation hereunder, and no adjustment shall be 
made to the terms of the Transaction, on account of (x) any distribution of 
cash, property or securities by Counterparty to holders of the Convertible 
Notes (upon conversion or otherwise) or (y) any other transaction in which 
holders of the Convertible Notes are entitled to participate, in each case, in lieu 
of an adjustment under the Indenture of the type referred to in the immediately 
preceding sentence (including, without limitation, pursuant to the fourth 
sentence of Section 13.04(c) of the Indenture or the fourth sentence of Section 
13.04(d) of the Indenture).  

      
Method of Adjustment:  Calculation Agent Adjustment, which means that, notwithstanding Section 

11.2(c) of the Equity Definitions  



   

   

 

   
(and, for the avoidance of doubt, in lieu of any adjustments pursuant to such 
Section), upon any Potential Adjustment Event, the Calculation Agent shall 
make a corresponding adjustment in respect of any adjustment to the 
Convertible Notes under the Indenture to any one or more of the Strike Price, 
Number of Options, Option Entitlement, the composition of the Shares and 
any other variable relevant to the exercise, settlement or payment for the 
Transaction, as determined by reference to the Dilution Adjustment 
Provisions, to the extent an adjustment is required under the Indenture; 
provided that, notwithstanding the foregoing, if the Calculation Agent acting 
in good faith and in a commercially reasonably manner disagrees with any 
adjustment pursuant to the terms of the Indenture that is the basis of any 
adjustment hereunder and that involves an exercise of discretion by 
Counterparty or its board of directors (including, without limitation, pursuant 
to Section 13.05 of the Indenture or any supplemental indenture entered into 
pursuant to Section 10.01(j) of the Indenture or in connection with any 
proportional adjustment or the determination of the fair value of any securities, 
property, rights or other assets), then in each such case, the Calculation Agent 
will determine the adjustment to be made to any one or more of the 
composition of the Shares, Strike Price, Number of Options, Option 
Entitlement and any other variable relevant to the exercise, settlement or 
payment for the Transaction in a commercially reasonable manner; and 
provided further that, notwithstanding the foregoing, if any Potential 
Adjustment Event occurs during the Settlement Averaging Period but no 
adjustment is made under the Indenture because the relevant Holder (as such 
term is defined in the Indenture) was deemed to be a record owner of the 
underlying Shares on the related Conversion Date, then the Calculation Agent 
shall make an adjustment, consistent with the methodology set forth in the 
Indenture, to the terms hereof in order to account for such Potential 
Adjustment Event.  

      
Dilution Adjustment Provisions:  Section 13.04(a), (b), (c), (d) and (e) and Section 13.05 of the Indenture.  
      

Extraordinary Events applicable to the Transaction:  
      
Merger Events:  Applicable; provided that notwithstanding Section 12.1(b) of the Equity 

Definitions, a “Merger Event” means the occurrence of any event or condition 
set forth in the definition of “Merger Event” in Section 13.07(a) of the 
Indenture.  

      
Tender Offers:  Applicable; provided that notwithstanding Section 12.1(d) of the Equity 

Definitions, a “Tender Offer” means the occurrence of any event or condition 
set forth in Section 13.04(e) of the Indenture.  

      
Consequence of Merger Events /  

   



   

   

 

Tender Offers:  Notwithstanding Section 12.2 and Section 12.3 of the Equity Definitions, upon 
the occurrence of a Merger Event or a Tender Offer, the Calculation Agent 
shall make an adjustment in respect of any adjustment required to be made 
under the Indenture to any one or more of the nature of the Shares (in the case 
of a Merger Event), Strike Price, Number of Options, Option Entitlement and 
any other variable relevant to the exercise, settlement or payment for the 
Transaction (as determined by the Calculation Agent acting in good faith and 
in a commercially reasonable manner by reference to the relevant provisions of 
the Indenture); provided that (x) such adjustment shall be made without regard 
to any adjustment to the Conversion Rate pursuant to any Excluded Provision 
and (y) the Calculation Agent may limit or alter any such adjustment 
referenced in this paragraph so that the fair value of the Transaction to Dealer 
is not reduced as a result of such adjustment; and provided further that, 
notwithstanding the foregoing, if the Calculation Agent in good faith disagrees 
with any adjustment pursuant to the terms of the Indenture that is the basis of 
any adjustment hereunder and that involves an exercise of discretion by 
Counterparty or its board of directors (including, without limitation, pursuant 
to Section 13.07 of the Indenture or any supplemental indenture entered into 
pursuant to Section 10.01(j) of the Indenture), then the Calculation Agent 
acting in good faith and in a commercially reasonable manner will determine 
the adjustment to be made to any one or more of the nature of the Shares, 
Strike Price, Number of Options, Option Entitlement, Regular Dividend and 
any other variable relevant to the exercise, settlement or payment for the 
Transaction in a commercially reasonable manner; and provided further that if, 
with respect to a Merger Event or a Tender Offer, (i) the consideration for the 
Shares includes (or, at the option of a holder of Shares, may include) shares of 
an entity or person that is not a corporation or is not organized under the laws 
of the United States, any State thereof or the District of Columbia or (ii) the 
Counterparty to the Transaction following such Merger Event or Tender Offer, 
will not be a corporation or will not be the Issuer following such Merger Event 
or Tender Offer, then Dealer, in its commercially reasonable discretion, may 
elect for Cancellation and Payment (Calculation Agent Determination) to 
apply.  

      
Nationalization, Insolvency or Delisting:  Cancellation and Payment (Calculation Agent Determination); provided that, 

in addition to the provisions of Section 12.6(a)(iii) of the Equity Definitions, it 
will also constitute a Delisting if the Exchange is located in the United States 
and the Shares are not immediately re-listed, re-traded or re-quoted on any of 
the New York Stock Exchange, The NASDAQ Global Select Market or The 
NASDAQ Global Market (or their respective successors); if the Shares are 
immediately re-listed, re-traded or re-quoted on any of the New York Stock 
Exchange, The NASDAQ Global Select Market or  



   

   

 

   
The NASDAQ Global Market (or their respective successors), such exchange 
or quotation system shall thereafter be deemed to be the Exchange.  

      
Additional Disruption Events:  

   

      
Change in Law:  Applicable; provided that Section 12.9(a)(ii) of the Equity Definitions is 

hereby amended by (i) replacing the phrase “the interpretation” in the third 
line thereof with the phrase “, or public announcement of, the formal or 
informal interpretation”, (ii) by adding the phrase “and/or Hedge Position” 
after the word “Shares” in clause (X) thereof and (iii) by immediately 
following the word “Transaction” in clause (X) thereof, adding the phrase “in 
the manner contemplated by the Hedging Party on the Trade Date”; and 
provided further that Section 12.9(a)(ii) of the Equity Definitions is hereby 
amended by replacing the parenthetical beginning after the word “regulation” 
in the second line thereof with the phrase “(including, for the avoidance of 
doubt and without limitation, (x) any tax law or (y) adoption or promulgation 
of new regulations authorized or mandated by existing applicable law)” .  

      
Failure to Deliver:  Applicable  
      
Hedging Disruption:  Applicable; provided that:  
      
   

(i)                        Section 12.9(a)(v) of the Equity Definitions is hereby amended by (a) 
inserting the following words at the end of clause (A) thereof: “in the 
manner contemplated by the Hedging Party on the Trade Date” and (b) 
inserting the following sentence at the end of such Section:  

      
   

“For the avoidance of doubt, (i) the term “equity price risk” shall be 
deemed to include, but shall not be limited to, stock price and volatility 
risk, and (ii) any such transactions or assets referred to in clause (A) or 
(B) above must be available on commercially reasonable pricing 
terms.” ; and  

      
   

(ii)                     Section 12.9(b)(iii) of the Equity Definitions is hereby amended by 
inserting in the third line thereof, after the words “to terminate the 
Transaction”, the words “or a portion of the Transaction affected by 
such Hedging Disruption” .  

      
Increased Cost of Hedging:  Not Applicable  
      
Hedging Party:  For all applicable Additional Disruption Events, Dealer.  
      

Determining Party:  For all applicable Extraordinary Events, Dealer.  
      
Non-Reliance:  Applicable.  
      
Agreements and Acknowledgements  

   

Regarding Hedging Activities:  Applicable  
      
Additional Acknowledgments:  Applicable  



   
4.                                       Calculation Agent . Dealer. All calculations and determinations by the Calculation Agent shall be made in good faith and in a 

commercially reasonable manner.  Following any calculation by the Calculation Agent hereunder, upon written request by 
Counterparty, the Calculation Agent will provide to Counterparty by email to the email address provided by Counterparty in such 
written request a report (in a commonly used file format for the storage and manipulation of financial data) displaying in reasonable 
detail the basis for such calculation; provided , however, that in no event will Dealer be obligated to share with Counterparty any 
proprietary or confidential data or information or any proprietary or confidential models used by it.  

   
5.                                       Account Details .  
   

(a)                                  Account for payments to Counterparty:  
   

   
6.                                       Offices .  
   

(a)                                  The Office of Counterparty for the Transaction is:  Inapplicable, Counterparty is not a Multibranch Party.  
   
(b)                                  The Office of Dealer for the Transaction is: [                          ]  
   

7.                                       Notices .  
   

(a)                                  Address for notices or communications to Counterparty:  
   

LinkedIn Corporation  
2029 Stierlin Court  
Mountain View, CA 94043  
Attention:                                          Chief Financial Officer  
Telephone No.:              650-687-3635  
   

(b)                                  Address for notices or communications to Dealer:  
   

[                          ]  
   

 

Bank:  
   

ABA#:  
   

Acct No.:  
   

Beneficiary:  
   

Ref:  
   

      
Account for delivery of Shares to Counterparty:  
   
[                        ]  

   
(b)                                  Account for payments to Dealer:  
      

[Bank:  [                          ]  
ABA#:  [                          ]  
Acct No.:  [                          ]  
Beneficiary:  [                          ]  
Ref:  [                          ]]  
      
Account for delivery of Shares from Dealer:  
   
[                          ]  



   
8.                                       Representations, Warranties and Covenants .  
   

I.                 Representations, Warranties and Covenants of Counterparty.  Counterparty hereby represents and warrants to Dealer that each of 
the representations and warranties of Counterparty set forth in Section 1 of the Purchase Agreement (the “ Purchase Agreement ” ), 
dated as of November 5, 2014, among Counterparty and Goldman, Sachs & Co., J.P. Morgan Securities LLC and Morgan 
Stanley & Co. LLC as representatives of the several Purchasers named in Schedule I thereto (the “ Initial Purchasers ”), is true 
and correct and is hereby deemed to be repeated to Dealer as if set forth herein.  Counterparty hereby further represents and 
warrants to Dealer on the date hereof and on and as of the Premium Payment Date that:  

   
(a)                                  Counterparty is not and, after consummation of the transactions contemplated hereby, will not be required to register as an 

“investment company” as such term is defined in the Investment Company Act of 1940, as amended.  
   
(b)                                  Each of Counterparty and its affiliates is not, on the date hereof, aware of any material non-public information with respect 

to Counterparty or the Shares. All reports and other documents filed by Counterparty with the Securities and Exchange 
Commission pursuant to the Securities Exchange Act of 1934, as amended (the “ Exchange Act ”), when considered as a 
whole (with the more recent such reports and documents deemed to amend inconsistent statements contained in any earlier 
such reports and documents), do not contain any untrue statement of a material fact or any omission of a material fact 
required to be stated therein or necessary to make the statements therein, in the light of the circumstances in which they were 
made, not misleading.  

   
(c)                                   No U.S. state or local law, rule, regulation or regulatory order applicable to the Shares would give rise to any reporting, 

consent, registration or other requirement (including without limitation a requirement to obtain prior approval from any 
person or entity) as a result of Dealer or its affiliates owning or holding (however defined) Shares, other than any regulation 
that Dealer would be subject to as a result of its being a regulated entity under various applicable laws, including U.S. 
securities laws and FINRA.  

   
(d)                                  Counterparty represents and warrants that it has received, read and understands the OTC Options Risk Disclosure Statement 

and a copy of the most recent disclosure pamphlet prepared by The Options Clearing Corporation entitled “Characteristics 
and Risks of Standardized Options”.  

   
(e)                                   Counterparty (i) is an “institutional account” as defined in FINRA Rule 4512(c); (ii) is capable of evaluating investment 

risks independently, both in general and with regard to all transactions and investment strategies involving a security or 
securities, and will exercise independent judgment in evaluating the recommendations of Dealer or its associated persons; 
and (iii) will notify Dealer if any of the statements contained in clause (i) or (ii) of this Section 8.I(e) ceases to be true.  

   
(f)                                    Without limiting the generality of Section 13.1 of the Equity Definitions, Counterparty acknowledges that neither Dealer nor 

any of its affiliates is making any representations or warranties or taking any position or expressing any view with respect to 
the treatment of the Transaction under any accounting standards including ASC Topic 260, Earnings Per Share , ASC Topic 
815, Derivatives and Hedging , or ASC Topic 480, Distinguishing Liabilities from Equity and ASC 815-40, Derivatives and 
Hedging — Contracts in Entity’s Own Equity (or any successor issue statements).  

   
(g)                                   Counterparty is not engaged in an “issuer tender offer” as such term is defined in Rule 13e-4 under the Exchange Act with 

respect to any Shares or any security convertible into or exchangeable or exercisable for any Shares nor is it aware of any 
third party tender offer with respect to any such securities within the meaning of Rule 13e-1 under the Exchange Act.  

   
(h)                                  Counterparty is not entering into this Confirmation to create actual or apparent trading activity in the Shares (or any security 

convertible into or exchangeable for Shares) or to manipulate the price of the Shares (or any security convertible into or 
exchangeable for Shares) or in violation of the Exchange Act.  

   
(i)                                      On each of the Trade Date and the Premium Payment Date, Counterparty is not “insolvent” (as such term is defined under 

Section 101(32) of the U.S. Bankruptcy Code (Title 11 of the United  
   

 



   
States Code) (the “ Bankruptcy Code ”)) and Counterparty would be able to purchase the Number of Shares in compliance 
with the laws of the jurisdiction of Counterparty’s incorporation.  

   
(j)                                     Counterparty understands that notwithstanding any other relationship between Counterparty and Dealer and its affiliates, in 

connection with this Transaction and any other over-the-counter derivative transactions between Counterparty and Dealer or 
its affiliates, Dealer or its affiliate is acting as principal and is not a fiduciary or advisor in respect of any such transaction, 
including any entry, exercise, amendment, unwind or termination thereof.  

   
II.            Representations, Warranties and Covenants of Counterparty and Dealer .  Counterparty and Dealer hereby represent and warrant 

to Dealer and Counterparty, respectively, on the date hereof and on and as of the Premium Payment Date that:  
   
(a)                                  Each is an “eligible contract participant” (as such term is defined in Section 1a(18) of the Commodity Exchange Act, as 

amended, other than a person that is an eligible contract participant under Section 1a(18)(C) of the Commodity Exchange 
Act).  

   
(b)                                  Each of Dealer and Counterparty acknowledges that the offer and sale of the Transaction to it is intended to be exempt from 

registration under the Securities Act, by virtue of Section 4(a)(2) thereof.  Accordingly, Counterparty represents and warrants 
to Dealer that (i) it has the financial ability to bear the economic risk of its investment in the Transaction and is able to bear a 
total loss of its investment and its investments in and liabilities in respect of the Transaction, which it understands are not 
readily marketable, are not disproportionate to its net worth, and it is able to bear any loss in connection with the Transaction, 
including the loss of its entire investment in the Transaction, (ii) it is an “accredited investor” as that term is defined in 
Regulation D as promulgated under the Securities Act, (iii) it is entering into the Transaction for its own account and without 
a view to the distribution or resale thereof, (iv) the assignment, transfer or other disposition of the Transaction has not been 
and will not be registered under the Securities Act and is restricted under this Confirmation, the Securities Act and state 
securities laws, and (v) its financial condition is such that it has no need for liquidity with respect to its investment in the 
Transaction and no need to dispose of any portion thereof to satisfy any existing or contemplated undertaking or indebtedness 
and is capable of assessing the merits of and understanding (on its own behalf or through independent professional advice), 
and understands and accepts, the terms, conditions and risks of the Transaction.  

   
9.                                       Other Provisions .  
   

(a)                                  Opinions .  On or prior to the Premium Payment Date, Counterparty shall deliver to Dealer an opinion of counsel, dated as of 
the Trade Date, with respect to the due incorporation, existence and good standing of Counterparty in Delaware, the due 
authorization, execution and delivery of this Confirmation, and, in respect of the execution, delivery and performance of this 
Confirmation, the absence of any conflict with or breach of any material agreement required to be filed as an exhibit to 
Counterparty’s Annual Report on Form 10-K, Counterparty’s certificate of incorporation or Counterparty’s by-laws.  

   
(b)                                  Repurchase/Adjustment Notices .  Counterparty shall, at least one Exchange Business Day prior to any day on which 

Counterparty effects any repurchase of Shares or consummates or otherwise engages in any transaction or event (a “ 
Conversion Rate Adjustment Event ”) that could reasonably be expected to lead to an increase in the Conversion Rate (as 
such term is defined in the Indenture), give Dealer a written notice of such repurchase or Conversion Rate Adjustment Event 
(a “ Repurchase/Adjustment Notice ”) on such day if, following such repurchase or Conversion Rate Adjustment Event, the 
Notice Percentage would reasonably be expected to be (i) greater than 4.5% and (ii) greater by 0.5% than the Notice 
Percentage included in the immediately preceding Repurchase/Adjustment Notice (or, in the case of the first such 
Repurchase/Adjustment Notice, greater by 0.5% than the Notice Percentage as of the date hereof); provided that 
Counterparty shall not deliver any material non-public information to any employee of Dealer unless that employee has been 
identified to Counterparty as being on the “private side”.  The “ Notice Percentage ” as of any day is the fraction, expressed 
as a percentage, the numerator of which is the sum of (a) the product of the Number of Options and the Option Entitlement 
and (b)  

   

 



   
the number of Shares underlying any other similar call option transaction sold by Dealer to Counterparty and the 
denominator of which is the number of Shares outstanding on such day.   Counterparty agrees to indemnify and hold 
harmless Dealer and its affiliates and their respective officers, directors, employees, affiliates, advisors, agents and 
controlling persons (each, an “ Indemnified Person ”) from and against any and all losses (including losses relating to 
Dealer’s hedging activities as a consequence of becoming, or of the risk of becoming, a Section 16 “insider”, including 
without limitation, any forbearance from hedging activities or cessation of hedging activities and any losses in connection 
therewith with respect to the Transaction), claims, damages, judgments, liabilities, expenses and fees (including reasonable 
attorney’s fees), joint or several, which an Indemnified Person may become subject to, as a result of Counterparty’s failure to 
provide Dealer with a Repurchase/Adjustment Notice on the day and in the manner specified in this paragraph, and to 
reimburse, within 30 days, upon written request, each of such Indemnified Persons for any reasonable legal or other expenses 
incurred in connection with investigating, preparing for, providing testimony or other evidence in connection with or 
defending any of the foregoing.  If any suit, action, proceeding (including any governmental or regulatory investigation), 
claim or demand shall be brought or asserted against the Indemnified Person as a result of Counterparty’s failure to provide 
Dealer with a Repurchase/Adjustment Notice in accordance with this paragraph, such Indemnified Person shall promptly 
notify Counterparty in writing, and Counterparty, upon request of the Indemnified Person, shall retain counsel reasonably 
satisfactory to the Indemnified Person to represent the Indemnified Person and any others Counterparty may designate in 
such proceeding and shall pay the reasonable fees and expenses of such counsel related to such proceeding.  Counterparty 
shall not be liable for any settlement of any proceeding contemplated by this paragraph that is effected without its written 
consent, but if settled with such consent or if there be a final judgment for the plaintiff, Counterparty agrees to indemnify any 
Indemnified Person from and against any loss or liability by reason of such settlement or judgment.  Counterparty shall not, 
without the prior written consent of the Indemnified Person, effect any settlement of any pending or threatened proceeding 
contemplated by this paragraph that is in respect of which any Indemnified Person is or expects to be a party and indemnity 
could have been sought hereunder by such Indemnified Person, unless such settlement includes an unconditional release of 
such Indemnified Person from all liability on claims that are the subject matter of such proceeding on terms reasonably 
satisfactory to such Indemnified Person.  If the indemnification provided for in this paragraph is unavailable to an 
Indemnified Person or insufficient in respect of any losses, claims, damages, liabilities, expenses or fees referred to therein, 
then Counterparty, in lieu of indemnifying such Indemnified Person hereunder, shall contribute to the amount paid or payable 
by such Indemnified Person as a result of such losses, claims, damages, liabilities, expenses or fees.  The remedies provided 
for in this paragraph (b) are not exclusive and shall not limit any rights or remedies that may otherwise be available to any 
Indemnified Person at law or in equity.  The indemnity and contribution agreements contained in this paragraph shall remain 
operative and in full force and effect regardless of the termination of the Transaction.  

   
(c)                                   Regulation M .  Counterparty is not on the Trade Date engaged in a distribution, as such term is used in Regulation M under 

the Exchange Act, of any securities of Counterparty, other than a distribution meeting the requirements of the exception set 
forth in Rules 101(b)(10) and 102(b)(7) of Regulation M.  Counterparty shall not, until the second Scheduled Trading Day 
immediately following the Trade Date, engage in any such distribution.  

   
(d)                                  Transfer or Assignment .  
   

(i)                                      Counterparty shall have the right to transfer or assign its rights and obligations hereunder with respect to all, but not 
less than all, of the Options hereunder (such Options, the “ Transfer Options ”); provided that such transfer or 
assignment shall be subject to reasonable conditions that Dealer may impose, including but not limited, to the 
following conditions:  

   
(A)                                With respect to any Transfer Options, Counterparty shall not be released from its notice and 

indemnification obligations pursuant to Section 9(b) or any obligations under Section 9(m) or 9(s) of this 
Confirmation;  

   

 



   
(B)                                Any Transfer Options shall only be transferred or assigned to a third party that is a United States person 

(as defined in the Internal Revenue Code of 1986, as amended);  
   
(C)                                Such transfer or assignment shall be effected on terms, including any reasonable undertakings by such 

third party (including, but not limited to, an undertaking with respect to compliance with applicable 
securities laws in a manner that, in the reasonable judgment of Dealer, will not expose Dealer to material 
risks under applicable securities laws) and execution of any documentation and delivery of legal opinions 
with respect to securities laws and other matters by such third party and Counterparty, as are requested and 
reasonably satisfactory to Dealer;  

   
(D)                                Dealer will not, as a result of such transfer and assignment, be required to pay the transferee on any 

payment date an amount under Section 2(d)(i)(4) of the Agreement greater than an amount that Dealer 
would have been required to pay to Counterparty in the absence of such transfer and assignment except to 
the extent that the greater amount is due to a Change in Tax Law after the date of such transfer or 
assignment;  

   
(E)                                 An Event of Default, Potential Event of Default or Termination Event will not occur as a result of such 

transfer and assignment;  
   
(F)                                  Without limiting the generality of clause (B), Counterparty shall cause the transferee to make such Payee 

Tax Representations and to provide such tax documentation as may be reasonably requested by Dealer to 
permit Dealer to determine that results described in clauses (D) and (E) will not occur upon or after such 
transfer and assignment; and  

   
(G)                                Counterparty shall be responsible for all commercially reasonable costs and expenses, including 

commercially reasonable counsel fees, incurred by Dealer in connection with such transfer or assignment.  
   

(ii)                                   Dealer may, without Counterparty’s consent, transfer or assign (a “ Transfer ”) all or any part of its rights or 
obligations under the Transaction (A)  to any affiliate of Dealer (1) that has a rating for its long term, unsecured and 
unsubordinated indebtedness that is equal to or better than Dealer’s credit rating at the time of such Transfer, or 
(2) whose obligations hereunder will be guaranteed, pursuant to the terms of a customary guarantee in a form used 
by Dealer generally for similar transactions, by Dealer or [Name of Dealer parent] , or (B)  to any other third party 
with a rating for its long term, unsecured and unsubordinated indebtedness equal to or better than the lesser of 
(1) the credit rating of Dealer at the time of the Transfer and (2) BBB+ by Standard and Poor’s Rating Group, Inc. or 
its successor (“ S&P ”), or Baa1 by Moody’s Investor Service, Inc. (“ Moody’s ”) or, if either S&P or Moody’s 
ceases to rate such debt, at least an equivalent rating or better by a substitute rating agency mutually agreed by 
Counterparty and Dealer; provided that either (x) the transferee in any such Transfer is a “dealer in securities” 
within the meaning of Section 475(c)(1) of the Code or (y) the Transfer does not result in a deemed exchange by 
Counterparty within the meaning of Section 1001 of the Code; and provided further that Dealer shall provide notice 
to Counterparty following any such Transfer.  If at any time at which (A) the Section 16 Percentage exceeds 7.5%, 
(B) the Option Equity Percentage exceeds 14.5%, or (C) the Share Amount exceeds the Applicable Share Limit (if 
any applies) (any such condition described in clauses (A), (B) or (C), an “ Excess Ownership Position ”), Dealer is 
unable after using its commercially reasonable efforts to effect a transfer or assignment of Options to a third party on 
pricing terms reasonably acceptable to Dealer and within a time period reasonably acceptable to Dealer such that 
(after giving effect to such transfer or assignment and any resulting change in Dealer’s commercially reasonable 
Hedge Positions) no Excess Ownership Position exists, then Dealer may designate any Exchange Business Day as 
an Early Termination Date with respect to a portion of the Transaction (the “ Terminated Portion ”), such that 
(after  

   

 



   
giving effect to such transfer or assignment and any resulting change in Dealer’s commercially reasonable Hedge 
Positions) following such partial termination no Excess Ownership Position exists.  In the event that Dealer so 
designates an Early Termination Date with respect to a portion of the Transaction, a payment shall be made pursuant 
to Section 6 of the Agreement as if (1) an Early Termination Date had been designated in respect of a Transaction 
having terms identical to the Transaction and a Number of Options equal to the number of Options underlying the 
Terminated Portion, (2) Counterparty were the sole Affected Party with respect to such partial termination and 
(3) the Terminated Portion were the sole Affected Transaction (and, for the avoidance of doubt, the provisions of 
Section 9(l) shall apply to any amount that is payable by Dealer to Counterparty pursuant to this sentence as if 
Counterparty was not the Affected Party).  The “ Section 16 Percentage ” as of any day is the fraction, expressed as 
a percentage, (A) the numerator of which is the number of Shares that Dealer and each person subject to aggregation 
of Shares with Dealer and each “group” of which Dealer is a member or may be deemed a member, in each case 
under Section 13 or Section 16 of the Exchange Act and rules promulgated thereunder, directly or indirectly 
beneficially own (as defined under Section 13 or Section 16 of the Exchange Act and rules promulgated thereunder) 
and (B) the denominator of which is the number of Shares outstanding.  The “ Option Equity Percentage ” as of 
any day is the fraction, expressed as a percentage, (A) the numerator of which is the sum of (1) the product of the 
Number of Options and the Option Entitlement and (2) the aggregate number of Shares underlying any other call 
option transaction sold by Dealer to Counterparty, and (B) the denominator of which is the number of Shares 
outstanding.  The “ Share Amount ” as of any day is the number of Shares that Dealer and any person whose 
ownership position would be aggregated with that of Dealer (Dealer or any such person, a “ Dealer Person ”) under 
any law, rule, regulation, regulatory order or organizational documents or contracts of Counterparty that are, in each 
case, applicable to ownership of Shares (“ Applicable Restrictions ”), owns, beneficially owns, constructively 
owns, controls, holds the power to vote or otherwise meets a relevant definition of ownership under any Applicable 
Restriction, as determined by Dealer in its commercially reasonable discretion.  The “ Applicable Share Limit ” 
means a number of Shares equal to (A) the minimum number of Shares that could give rise to reporting or 
registration obligations or other requirements (including obtaining prior approval from any person or entity) of a 
Dealer Person, or could result in an adverse effect on a Dealer Person, under any Applicable Restriction, as 
determined by Dealer in its commercially reasonable discretion, minus (B) 1% of the number of Shares outstanding.  

   
(iii)                                Notwithstanding any other provision in this Confirmation to the contrary requiring or allowing Dealer to purchase, 

sell, receive or deliver any Shares or other securities, or make or receive any payment in cash, to or from 
Counterparty, Dealer may designate any of its affiliates to purchase, sell, receive or deliver such Shares or other 
securities, or to make or receive such payment in cash, and otherwise to perform Dealer’s obligations in respect of 
the Transaction and any such designee may assume such obligations.  Dealer shall be discharged of its obligations to 
Counterparty to the extent of any such performance.  

   
(e)                                   Staggered Settlement .  Notwithstanding anything to the contrary herein, if upon advice of counsel with respect to applicable 

legal and regulatory requirements, including any requirements relating to Dealer’s hedging activities hereunder that would be 
customarily applicable to transactions of this type by Dealer, Dealer may, by prior notice to Counterparty, satisfy its 
obligation to deliver any Shares or other securities on any date due (an “ Original Delivery Date ”) by making separate 
deliveries of Shares or such securities, as the case may be, at more than one time on or prior to such Original Delivery Date, 
so long as the aggregate number of Shares and other securities so delivered on or prior to such Original Delivery Date is 
equal to the number that, but for this provision, would have been deliverable on such Original Delivery Date.  

   
(f)                                    [Reserved.]  

   

 



   
(g)                                   [ Conduct Rules .  Each party acknowledges and agrees to be bound by the Conduct Rules of the Financial Industry 

Regulatory Authority, Inc. applicable to transactions in options, and further agrees not to violate the position and exercise 
limits set forth therein.](5)  

   
[ Agency language, if necessary ]  

   
(h)                                  [Reserved.]  
   
(i)                                      Additional Termination Events .  
   

(i)                                      Notwithstanding anything to the contrary in this Confirmation if an event of default with respect to Counterparty 
occurs pursuant to the terms of the Convertible Notes as set forth in Section 6.01 of the Indenture, then such event of 
default shall constitute an Additional Termination Event applicable to the Transaction and, with respect to such 
Additional Termination Event, (A) Counterparty shall be deemed to be the sole Affected Party, (B) the Transaction 
shall be the sole Affected Transaction and (C) Dealer shall be the party entitled to designate an Early Termination 
Date pursuant to Section 6(b) of the Agreement.  

   
(ii)                                   Promptly following any repurchase and cancellation of Convertible Notes, including without limitation pursuant to 

Article 14 of the Indenture in connection with a “Fundamental Change” (as defined in the Indenture), Counterparty 
shall notify Dealer in writing of such repurchase and cancellation and the number of Convertible Notes so 
repurchased and cancelled (any such notice, a “ Repurchase Notice ”). Notwithstanding anything to the contrary in 
this Confirmation, the receipt by Dealer from Counterparty of (x) any Repurchase Notice, within the applicable time 
period set forth in the preceding sentence, and (y) a written representation and warranty by Counterparty that, as of 
the date of such Repurchase Notice, Counterparty is not in possession of any material non-public information 
regarding Counterparty or the Shares, shall constitute an Additional Termination Event as provided in this 
paragraph. Upon receipt of any such Repurchase Notice and the related written representation and warranty, Dealer 
shall promptly designate an Exchange Business Day following receipt of such Repurchase Notice (which in no event 
shall be earlier than the related settlement date for such Convertible Notes) as an Early Termination Date with 
respect to the portion of this Transaction corresponding to a number of Options (the “ Repurchase Options ”) equal 
to the lesser of (A) the number of such Convertible Notes specified in such Repurchase Notice [ minus the number 
of “Repurchase Options” (as defined in the Base Call Option Confirmation), if any, that relate to such Convertible 
Notes] and (B) the Number of Options as of the date Dealer designates such Early Termination Date and, as of such 
date, the Number of Options shall be reduced by the number of Repurchase Options. Any payment hereunder with 
respect to such termination shall be calculated pursuant to Section 6 of the Agreement as if (1) an Early Termination 
Date had been designated in respect of a Transaction having terms identical to this Transaction and a Number of 
Options equal to the number of Repurchase Options, (2) Counterparty were the sole Affected Party with respect to 
such Additional Termination Event and (3) the terminated portion of the Transaction were the sole Affected 
Transaction.  

   
(iii)                                Notwithstanding anything to the contrary in the Equity Definitions, if, as a result of an Extraordinary Event, the 

Transaction would be cancelled or terminated (whether in whole or in part) pursuant to Article 12 of the Equity 
Definitions, an Additional Termination Event (with the Transaction (or portion thereof) being the Affected 
Transaction, Counterparty being the sole Affected Party and Dealer being the party entitled to designate an Early 
Termination Date pursuant to Section 6(h) of the Agreement) shall be deemed to occur, and, in lieu of Sections 12.7, 
12.8 and 12.9 of the Equity Definitions, Section 6 of the Agreement shall apply to such Affected Transaction.  

   

(5)  To be included for broker-dealer.  
   

 



   
(j)                                     Amendments to Equity Definitions and Agreement .  
   

(i)                                      Section 12.6(a)(ii) of the Equity Definitions is hereby amended by (1) deleting from the fourth line thereof the word 
“or” after the word “official” and inserting a comma therefor, and (2) deleting the semi-colon at the end of 
subsection (B) thereof and inserting the following words therefor “or (C) the occurrence of any of the events 
specified in Section 5(a)(vii)(1) through (9) of the ISDA Master Agreement with respect to that Issuer.”  

   
(ii)                                   Section 12.9(b)(i) of the Equity Definitions is hereby amended by (1) replacing “either party may elect” with 

“Dealer may elect” and (2) replacing “notice to the other party” with “notice to Counterparty” in the first sentence of 
such section.  

   
(k)                                  No Setoff .  Neither party shall have the right to set off any obligation that it may have to the other party under the 

Transaction against any obligation such other party may have to it, whether arising under the Agreement, this Confirmation 
or any other agreement between the parties hereto, by operation of law or otherwise.  

   
(l)                                      Alternative Calculations and Payment on Early Termination and on Certain Extraordinary Events .  If in respect of the 

Transaction, an amount is payable by Dealer to Counterparty pursuant to Section 6(d)(ii) of the Agreement (any such amount, 
a “ Payment Obligation ”), Dealer shall satisfy the Payment Obligation by the Share Termination Alternative (as defined 
below), unless (a) Counterparty gives irrevocable telephonic notice to Dealer, confirmed in writing within one Scheduled 
Trading Day, no later than 12:00 p.m. (New York City time) on the Merger Date, the Tender Offer Date, the Announcement 
Date (in the case of Nationalization, Insolvency or Delisting), the Early Termination Date or date of cancellation, as 
applicable, of its election that the Share Termination Alternative shall not apply, (b) Counterparty remakes the representation 
set forth in Section 8.I(c) as of the date of such election and (c) Dealer agrees, in its sole discretion, to such election, in which 
case the provisions of Section 6(d)(ii) of the Agreement shall apply.  

   

   

 

Share Termination Alternative:  If applicable, Dealer shall deliver to Counterparty the Share Termination 
Delivery Property on, or within a commercially reasonable period of time 
after, the date when the relevant Payment Obligation would otherwise be due 
pursuant to Section 6(d)(ii) and 6(e) of the Agreement (the “ Share 
Termination Payment Date ”), in satisfaction of such Payment Obligation in 
the manner reasonably requested by Counterparty free of payment.  

      
Share Termination Delivery Property:  A number of Share Termination Delivery Units, as calculated by the 

Calculation Agent, equal to the Payment Obligation divided by the Share 
Termination Unit Price. The Calculation Agent shall adjust the Share 
Termination Delivery Property by replacing any fractional portion of a 
security therein with an amount of cash equal to the value of such fractional 
security based on the values used to calculate the Share Termination Unit 
Price.  

      
Share Termination Unit Price:  The value of property contained in one Share Termination Delivery Unit, as 

determined by the Calculation Agent in its discretion by commercially 
reasonable means and notified by the Calculation Agent to Dealer at the time 
of notification of the Payment Obligation. For the avoidance of doubt, the 
parties agree that in determining the Share Termination Delivery Unit Price the 
Calculation Agent may consider the purchase price paid in connection with the 
purchase of Share Termination Delivery Property, to the extent doing so 
results in a  



   

   
(m)                              Arbitration .  
   

(i)                                     All parties to this Confirmation are giving up the right to sue each other in court, including the right to a 
trial by jury, except as provided by the rules of the arbitration forum in which a claim is filed.  

   
(ii)                                 Arbitration awards are generally final and binding;  a party’s ability to have a court reverse or modify an 

arbitration award is very limited.  
   
(iii)                             The ability of the parties to obtain documents, witness statements and other discovery is generally more 

limited in arbitration than in court proceedings.  
   
(iv)                              The arbitrators do not have to explain the reason(s) for their award.  
   
(v)                                  The panel of arbitrators will typically include a minority of arbitrators who were or are affiliated w ith the 

securities industry, unless Counterparty is a member of the organization sponsoring the arbitration facility, 
in which case all arbitrators may be affiliated with the securities industry.  

   
(vi)                              The rules of some arbitration forums may impose time limits for bringing a claim in arbitration.  In s ome 

cases, a claim that is ineligible for arbitration may be brought in court.  
   
(vii)                          The rules of the arbitration forum in which the claim is filed, and any amendments thereto, shall be 

incorporated into this Confirmation.  
   
(viii)                      Counterparty agrees that any and all controversies that may arise between Counterparty and Dealer, 

including, but not limited to, those arising out of or relating to the Agreement or the Transaction hereunder, 
shall be determined by arbitration conducted before FINRA Dispute Resolution (“FINRA-DR”), or, if the 
FINRA-DR declines to hear the matter, before the American Arbitration Association, in accordance with 
their arbitration rules then in force.  The award of the arbitrator shall be final, and judgment upon the 
award rendered may be entered in any court, state or federal, having jurisdiction.  

   

 

   
commercially reasonable Share Termination Unit Price.  

      
Share Termination Delivery Unit:  One Share or, if the Shares have changed into cash or any other property or the 

right to receive cash or any other property as the result of a 
Nationalization, Insolvency or Merger Event (any such cash or other property, 
the “ Exchange Property ”), a unit consisting of the type and amount of such 
Exchange Property received by a holder of one Share (without consideration 
of any requirement to pay cash or other consideration in lieu of fractional 
amounts of any securities) in such Nationalization, Insolvency or Merger 
Event, as determined by the Calculation Agent.  

      
Failure to Deliver:  Applicable  

      
Other applicable provisions:  If Share Termination Alternative is applicable, the provisions of Sections 9.8, 

9.9 and 9.11 (as modified above) of the Equity Definitions will be applicable 
as if Physical Settlement applied to the Transaction and the provisions set forth 
opposite the caption “Representation and Agreement” in Section 2 will be 
applicable.  



   
(ix)                              No person shall bring a putative or certified class action to arbitration, nor seek to enforce any pre-dispute 

arbitration agreement against any person who has initiated in court a putative class action or who is a 
member of a putative class who has not opted out of the class with respect to any claims encompassed by the 
putative class action until: (i) the class certification is denied; (ii) the class is decertified; or (iii) Counterparty 
is excluded from the class by the court.  

   
(x)                                  Such forbearance to enforce an agreement to arbitrate shall not constitute a waiver of any rights under this 

Confirmation except to the extent stated herein.  
   

(n)                                  Hedge Shares .  Counterparty hereby agrees that if, in the good faith reasonable judgment of Dealer, based on the advice of 
counsel, the Shares (the “ Hedge Shares ”) acquired by Dealer for the purpose of effecting a commercially reasonable hedge 
of its obligations pursuant to the Transaction cannot be sold in the U.S. public market by Dealer without registration under 
the Securities Act, Counterparty shall, at its election: (i) in order to allow Dealer to sell the Hedge Shares in a registered 
offering, make available to Dealer an effective registration statement under the Securities Act to cover the resale of such 
Hedge Shares and (A) enter into a customary agreement, in form and substance reasonably satisfactory to Dealer, 
substantially in the form of an underwriting agreement for a registered secondary offering, (B) provide accountant’s 
“comfort” letters in customary form for registered offerings of equity securities of companies of comparable size, maturity 
and line of business, (C) provide disclosure opinions of nationally recognized outside counsel to Counterparty reasonably 
acceptable to Dealer, (D) provide other customary opinions, certificates and closing documents customary in form for 
registered secondary offerings of equity securities and (E) afford Dealer a reasonable opportunity to conduct a “due 
diligence” investigation with respect to Counterparty customary in scope for underwritten offerings of equity securities; 
provided that if Counterparty elects clause (i) above but the items referred to therein are not completed in a timely manner, or 
if Dealer, in its discretion, is not satisfied with access to due diligence materials, the results of its due diligence investigation, 
or the procedures and documentation for the registered offering referred to above, then clause (ii) or clause (iii) of this 
Section 9(m) shall apply at the election of Counterparty; (ii) in order to allow Dealer to sell the Hedge Shares in a private 
placement, enter into a private placement agreement substantially similar to private placement purchase agreements 
customary for private placements of equity securities of companies of comparable size, maturity and line of business, in form 
and substance commercially reasonably satisfactory to Dealer, including customary representations, covenants, blue sky and 
other governmental filings and/or registrations, indemnities to Dealer, due diligence rights (for Dealer or any designated 
buyer of the Hedge Shares from Dealer), and obligations to use commercially reasonable efforts to obtain opinions and 
certificates and such other documentation as is customary for private placement agreements for private placements of equity 
securities of companies comparable in size, maturity and line of business, all commercially reasonably acceptable to Dealer 
(in which case, the Calculation Agent shall make any adjustments to the terms of the Transaction that are necessary, in its 
commercially reasonable judgment, to compensate Dealer for any discount from the public market price of the Shares 
incurred on the sale of Hedge Shares in a private placement); or (iii) purchase the Hedge Shares from Dealer at the Relevant 
Price on such Exchange Business Days, and in the amounts, requested by Dealer.  This Section 9(m) shall survive the 
termination, expiration or early unwind of the Transaction.  

   
(o)                                  Tax Disclosure .  Effective from the date of commencement of discussions concerning the Transaction, Counterparty and 

each of its employees, representatives, or other agents may disclose to any and all persons, without limitation of any kind, the 
tax treatment and tax structure of the Transaction and all materials of any kind (including opinions or other tax analyses) that 
are provided to Counterparty relating to such tax treatment and tax structure.  

   
(p)                                  Right to Extend .  Dealer may postpone or add, in whole or in part, any Valid Day or Valid Days during the Settlement 

Averaging Period or any other date of valuation, payment or delivery by Dealer, with respect to some or all of the Options 
hereunder, if Dealer reasonably determines, in its discretion, that such action is reasonably necessary or appropriate to 
preserve Dealer’s commercially reasonable hedging or hedge unwind activity hereunder in light of existing liquidity 
conditions in the cash market, the stock loan market or other relevant market or to enable Dealer to effect purchases of Shares 
in connection with its commercially reasonable hedging, hedge unwind  

   

 



   
or settlement activity hereunder in a manner that would, if Dealer were Counterparty or an affiliated purchaser of 
Counterparty, be in compliance with applicable legal, regulatory or self-regulatory requirements, or with related policies and 
procedures applicable to Dealer; provided that in no event shall Dealer have the right to so postpone or add any Valid Day
(s) or any such other date beyond the 50th Valid Day immediately following the last Valid Day of the relevant Settlement 
Averaging Period (determined without regard to this Section 9(p)).  

   
(q)                                  Status of Claims in Bankruptcy .  Dealer acknowledges and agrees that this Confirmation is not intended to convey to Dealer 

rights against Counterparty with respect to the Transaction that are senior to the claims of common stockholders of 
Counterparty in any United States bankruptcy proceedings of Counterparty; provided that nothing herein shall limit or shall 
be deemed to limit Dealer ’s right to pursue remedies in the event of a breach by Counterparty of its obligations and 
agreements with respect to the Transaction other than during any such bankruptcy proceedings; p rovided that nothing herein 
shall limit or shall be deemed to limit Dealer ’s rights in respect of any transactions other than the Transaction.  

   
(r)                                     Securities Contract .  The parties hereto intend for (i) the Transaction to be a “securities contract” as defined in the 

Bankruptcy Code, and the parties hereto to be entitled to the protections afforded by, among other Sections, Sections 362(b)
(6), 546(e), and 555 of the Bankruptcy Code, (ii) a party’s right to liquidate the Transaction and to exercise any other 
remedies upon the occurrence of any Event of Default under the Agreement with respect to the other party to constitute a 
“contractual right” as described in the Bankruptcy Code, and (iii) each payment and delivery of cash, securities or other 
property hereunder to constitute a “margin payment” or “settlement payment” and a “transfer” as defined in the Bankruptcy 
Code.  

   
(s)                                    Notice of Certain Other Events . Counterparty covenants and agrees that:  
   

(i)                                      promptly following the public announcement of the results of any election by the holders of Shares with respect to 
the consideration due upon consummation of any Merger Event, Counterparty shall give Dealer written notice of 
(a) the weighted average of the types and amounts of consideration received by holders of Shares that affirmatively 
make such an election or (b) if no holders of Shares affirmatively make such an election, the types and amounts of 
consideration actually received by the holders of Shares (the date of such notification, the “ Consideration 
Notification Date ”); provided that in no event shall the Consideration Notification Date be later than the date on 
which such Merger Event is consummated; and  

   
(ii)                                   promptly following any adjustment to the terms of the Convertible Notes as set forth in the Indenture in connection 

with any Potential Adjustment Event, Merger Event or Tender Offer, Counterparty shall give Dealer written notice 
of the details of such adjustment.  

   
(t)                                     Wall Street Transparency and Accountability Act .  In connection with Section 739 of the Wall Street Transparency and 

Accountability Act of 2010 (“ WSTAA ”), the parties hereby agree that neither the enactment of WSTAA (or any statute 
containing any legal certainty provision similar to Section 739 of the WSTAA) or any regulation under the WSTAA (or any 
such statute), nor any requirement under WSTAA (or any statute containing any legal certainty provision similar to 
Section 739 of the WSTAA) or an amendment made by WSTAA (or any such statute), shall limit or otherwise impair either 
party’s otherwise applicable rights to terminate, renegotiate, modify, amend or supplement this Confirmation or the 
Agreement, as applicable, arising from a termination event, force majeure, illegality, increased costs, regulatory change or 
similar event under this Confirmation, the Equity Definitions incorporated herein, or the Agreement (including, but not 
limited to, rights arising from Change in Law, Hedging Disruption, Increased Cost of Hedging, an Excess Ownership 
Position, or Illegality (as defined in the Agreement)).  

   
(u)                                  Agreements and Acknowledgements Regarding Hedging . Counterparty understands, acknowledges and agrees that: (A) at 

any time on and prior to the Expiration Date, Dealer and its affiliates may buy or sell Shares or other securities or buy or sell 
options or futures contracts or enter into swaps or other derivative securities in order to adjust its hedge position with respect 
to the Transaction;  

   

 



   
(B) Dealer and its affiliates also may be active in the market for Shares other than in connection with hedging activities in 
relation to the Transaction; (C) Dealer shall make its own determination as to whether, when or in what manner any hedging 
or market activities in securities of Issuer shall be conducted and shall do so in a manner that it deems appropriate to hedge 
its price and market risk with respect to the Relevant Prices; and (D) any market activities of Dealer and its affiliates with 
respect to Shares may affect the market price and volatility of Shares, as well as the Relevant Prices, each in a manner that 
may be adverse to Counterparty.  

   
(v)                                  Early Unwind . In the event the sale of the [“Firm Securities”](6)[“Option Securities”](7) (as defined in the Purchase 

Agreement) is not consummated with the Initial Purchasers for any reason, or Counterparty fails to deliver to Dealer opinions 
of counsel as required pursuant to Section 9(a), in each case by 5:00 p.m. (New York City time) on the Premium Payment 
Date, or such later date as agreed upon by the parties (the Premium Payment Date or such later date, the “ Early Unwind 
Date ”), the Transaction shall automatically terminate (the “ Early Unwind ”) on the Early Unwind Date and (i) the 
Transaction and all of the respective rights and obligations of Dealer and Counterparty under the Transaction shall be 
cancelled and terminated and (ii) each party shall be released and discharged by the other party from and agrees not to make 
any claim against the other party with respect to any obligations or liabilities of the other party arising out of and to be 
performed in connection with the Transaction either prior to or after the Early Unwind Date;.  Each of Dealer and 
Counterparty represents and acknowledges to the other that upon an Early Unwind, all obligations with respect to the 
Transaction shall be deemed fully and finally discharged.  

   
(w)                                Tax Matters .  
   

(i)                                      For the purpose of Sections 4(a)(i) and (ii) of the Agreement, Counterparty agrees to deliver to Dealer one duly 
executed and completed United States Internal Revenue Service Form W-9 (or successor thereto).  

   
(ii)                                   Withholding Tax imposed on payments to non-US counterparties under the United States Foreign Account Tax 

Compliance Act . “Tax” and “Indemnifiable Tax”, each as defined in Section 14 of the Agreement, shall not include 
any U.S. federal withholding tax imposed or collected pursuant to Sections 1471 through 1474 of the U.S. Internal 
Revenue Code of 1986, as amended (the “ Code “), any current or future regulations or official interpretations 
thereof, any agreement entered into pursuant to Section 1471(b) of the Code, or any fiscal or regulatory legislation, 
rules or practices adopted pursuant to any intergovernmental agreement entered into in connection with the 
implementation of such Sections of the Code (a “ FATCA Withholding Tax “). For the avoidance of doubt, a 
FATCA Withholding Tax is a Tax the deduction or withholding of which is required by applicable law for the 
purposes of Section 2(d) of the Agreement.  

   
(iii)                                HIRE Act. “Tax” and “Indemnifiable Tax”, each as defined in Section 14 of the Agreement, shall not include any 

tax imposed on payments treated as dividends from sources within the United States under Section 871(m) of the 
Code or any regulations issued thereunder.  

   
(x)                                  Payment by Counterparty . In the event that, following payment of the Premium, an Early Termination Date occurs or is 

designated with respect to the Transaction as a result of a Termination Event or an Event of Default (other than an Event of 
Default arising under Section 5(a)(ii) or 5(a)(iv) of the Agreement) and, as a result, Counterparty owes to Dealer an amount 
calculated under Section 6(e) of the Agreement such amount shall be deemed to be zero.  

   
(y)                                  Governing Law .  THE AGREEMENT, THIS CONFIRMATION AND ALL MATTERS AR ISING IN 

CONNECTION WITH THE AGREEMENT AND THIS CONFIRMATION  SHALL BE GOVERNED BY, AND 
CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS  OF THE STATE OF NEW YORK 
(WITHOUT REFERENCE TO ITS  

   

(6)  Insert for Base Call Option Confirmation.  
(7)  Insert for Additional Call Option Confirmation.  
   

 



   
CHOICE OF LAW DOCTRINE, OTHER THAN TITLE 14 OF THE NEW YORK GENERAL OBLIGATIONS 
LAW).  

   
(z)                                   Amendment.   This Confirmation and the Agreement may not be modified, amended or supplemented, except in a written 

instrument signed by Counterparty and Dealer.  
   
(aa)                           Counterparts.   This Confirmation may be executed in several counterparts, each of which shall be deemed an original but all 

of which together shall constitute one and the same instrument.  
   

 



   
Counterparty hereby agrees (a) to check this Confirmation carefully and immediately upon receipt so that errors or discrepancies can 

be promptly identified and rectified and (b) to confirm that the foregoing (in the exact form provided by Dealer) correctly sets forth the terms of 
the agreement between Dealer and Counterparty with respect to the Transaction, by manually signing this Confirmation or this page hereof as 
evidence of agreement to such terms and providing the other information requested herein and immediately returning an executed copy to 
[                    ].  

   

   

   
Very truly yours,  

      
      
   

[ [                          ]  
      
      
   

By:  
   

   
Authorized Signatory  

   
Name:    ]  

      
      
Accepted and confirmed  

   

as of the Trade Date:  
   

      
LinkedIn Corporation  

   

      
      
By:  

      

Authorized Signatory  
   

Name:  
   



Exhibit 10.3 
  

THE SECURITIES REPRESENTED HEREBY (THE “WARRANTS”) WERE ORIGINALLY ISSUED IN A TRANSACTION EXEMPT 
FROM REGISTRATION UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), 
AND THE WARRANTS MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED EXCEPT PURSUANT TO A 
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR AN APPLICABLE EXEMPTION FROM THE REGISTRATION 
REQUIREMENTS THEREOF.  
   
[Dealer Name]  
[Dealer Address]  
   

November [    ], 2014  
   

To:                              LinkedIn Corporation  
2029 Stierlin Court  
Mountain View, CA 94043  
Attention:                                          Chief Financial Officer  
Telephone No.:              650-687-3635  

   
Re:                              [Base][Additional] Warrants  
   

The purpose of this letter agreement (this “ Confirmation ”) is to confirm the terms and conditions of the Warrants issued by 
LinkedIn Corporation (“ Company ”) to [                    ] (“ Dealer ”) as of the Trade Date specified below (the “ Transaction ”).  This letter 
agreement constitutes a “Confirmation” as referred to in the ISDA Master Agreement specified below.  This Confirmation shall replace any 
previous agreements and serve as the final documentation for the Transaction.  

   
The definitions and provisions contained in the 2002 ISDA Equity Derivatives Definitions (the “ Equity Definitions ”), as published 

by the International Swaps and Derivatives Association, Inc. (“ ISDA ”), are incorporated into this Confirmation. In the event of any 
inconsistency between the Equity Definitions and this Confirmation, this Confirmation shall govern.  

   
Each party is hereby advised, and each such party acknowledges, that the other party has engaged in, or refrained from engaging in, 

substantial financial transactions and has taken other material actions in reliance upon the parties’ entry into the Transaction to which this 
Confirmation relates on the terms and conditions set forth below.  

   
1.                                       This Confirmation evidences a complete and binding agreement between Dealer and Company as to the terms of the Transaction to 
which this Confirmation relates.  This Confirmation shall be subject to an agreement (the “ Agreement ”) in the form of the 2002 ISDA Master 
Agreement as if Dealer and Company had executed an agreement in such form on the date hereof (but without any Schedule except for (i) the 
election of US Dollars (“ USD ”) as the Termination Currency, and (ii) (a) the election that the “Cross Default” provisions of Section 5(a)
(vi) of the Agreement shall apply to Company with a “Threshold Amount” of USD 100,000,000, (b) the phrase “or becoming capable at such 
time of being declared” shall be deleted from clause (1) of such Section 5(a)(vi), and (c) the following language shall be added to the end 
thereof: “Notwithstanding the foregoing, a default under subsection (2) hereof shall not constitute an Event of Default if (x) the default was 
caused solely by error or omission of an administrative or operational nature; (y) funds were available to enable the party to make the payment 
when due; and (z) the payment is made within two Local Business Days of such party’s receipt of written notice of its failure to pay.”). In the 
event of any inconsistency between provisions of the Agreement and this Confirmation, this Confirmation will prevail for the purpose of the 
Transaction to which this Confirmation relates.  For the avoidance of doubt, except to the extent of an express conflict, the application of any 
provision of this Confirmation, the Agreement or the Equity Definitions shall not be construed to exclude or limit the application of any other 
provision of this Confirmation, the Agreement or the Equity Definitions. The Transaction hereunder shall be the sole Transaction under the 
Agreement.  If there exists any ISDA Master Agreement between Dealer and Company or any confirmation or other agreement between Dealer 
and Company pursuant to which an ISDA Master Agreement is deemed to exist between Dealer and Company, then notwithstanding anything 
to the contrary in such ISDA Master Agreement, such confirmation or agreement or any other agreement to which Dealer and Company are 
parties, the Transaction shall not be considered a Transaction under, or otherwise governed by, such existing or deemed ISDA Master 
Agreement.  
   

 



   
2.                                       The Transaction is a Warrant Transaction, which shall be considered a Share Option Transaction for purposes of the Equity 
Definitions.  The terms of the particular Transaction to which this Confirmation relates are as follows:  
   

   
2  

 

General Terms .  
   

      
Trade Date:  November [    ], 2014  
      
Effective Date:  The third Exchange Business Day immediately prior to the Premium Payment 

Date  
      
Warrants:  Equity call warrants, each with the terms set forth herein. For the purposes of 

the Equity Definitions, each reference to a Warrant herein shall be deemed to 
be a reference to a Call Option.  

      
Warrant Style:  European  
      
Seller:  Company  
      
Buyer:  Dealer  
      
Shares:  The Class A common stock of Company, par value USD 0.0001 per share 

(Exchange symbol “LNKD”); provided that, on and after the Final Conversion 
Date (as defined in the Company’s certificate of incorporation), “Shares” shall 
mean the common stock of Company, par value USD 0.0001 per share 
(Exchange symbol “LNKD”).  

      
Number of Warrants:  [              ]. For the avoidance of doubt, the Number of Warrants shall be 

reduced by any Warrants exercised or deemed exercised hereunder. In no 
event will the Number of Warrants be less than zero.  

      
Warrant Entitlement:  One Share per Warrant  
      
Strike Price:  USD 381.82  
      
Premium:  USD [            ]  
      
Premium Payment Date:  November 12, 2014  
      
Exchange:  The New York Stock Exchange  
      
Related Exchange(s):  All Exchanges; provided that Section 1.26 of the Equity Definitions shall be 

amended to add the words “United States” before the word “exchange” in the 
tenth line of such Section.  

      
Procedures for Exercise .  

   

      
Expiration Time:  The Valuation Time  
      
Expiration Dates:  Each “Expiration Date” set forth in Annex A hereto shall be an Expiration 

Date for a number of Warrants equal to the Daily Number of Warrants for 
such Expiration Date;  
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provided that, notwithstanding anything to the contrary in the Equity 
Definitions, if any such date is a Disrupted Day in whole or in part, (i) the 
Calculation Agent may make reasonable adjustments in good faith an in a 
commercially reasonable manner, if applicable, to the Daily Number of 
Warrants for which such date shall be an Expiration Date and shall designate a 
Scheduled Trading Day or Scheduled Trading Days following the last 
scheduled Expiration Date as the Expiration Date(s) for the remaining Daily 
Number of Warrants for the originally scheduled Expiration Date and (ii) if the 
Daily Number of Warrants for such Disrupted Day is not reduced to zero 
pursuant to the foregoing clause (i), determine the Settlement Price for such 
Disrupted Day based on transactions in the Shares on such Disrupted Day 
taking into account the nature and duration of such Market Disruption Event 
on such day; and provided further that if such Expiration Date has not 
occurred pursuant to this clause as of the eighth Scheduled Trading Day 
following the last scheduled Expiration Date under the Transaction, the 
Calculation Agent shall have the right to declare such Scheduled Trading Day 
to be the final Expiration Date and, notwithstanding anything to the contrary in 
this Confirmation or the Equity Definitions, the Settlement Price for such 
Expiration Date shall be the prevailing market value per Share as determined 
by the Calculation Agent in good faith and in a commercially reasonable 
manner.  

      
First Expiration Date:  February 3, 2020 (or if such day is not a Scheduled Trading Day, the next 

following Scheduled Trading Day), subject to Market Disruption Event below. 
      
Daily Number of Warrants:  For any Expiration Date, the “Daily Number of Warrants” set forth opposite 

such Expiration Date in Annex A hereto, subject to adjustment pursuant to the 
provisos to “Expiration Dates” .  

      
Automatic Exercise:  Applicable; and means that for each Expiration Date, a number of Warrants 

equal to the Daily Number of Warrants for such Expiration Date will be 
deemed to be automatically exercised at the Expiration Time on such 
Expiration Date, unless Buyer notifies Seller (by telephone or in writing) prior 
to the Expiration Time on such Expiration Date that it does not wish 
Automatic Exercise to occur, in which case Automatic Exercise will not apply 
to such Expiration Date.  

      
Market Disruption Event:  Section 6.3(a) of the Equity Definitions is hereby amended by (A) deleting the 

words “during the one hour period that ends at the relevant Valuation Time, 
Latest Exercise Time, Knock-in Valuation Time or Knock-out Valuation 
Time, as the case may be,” in clause (ii) thereof and (B) by replacing the 
words “or (iii) an Early Closure.” therein with “(iii) an Early Closure, or (iv) a 
Regulatory Disruption; in each case, that the Calculation Agent determines is 
material.”   
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Section 6.3(d) of the Equity Definitions is hereby amended by deleting the 
remainder of the provision following the words “Scheduled Closing Time” in 
the fourth line thereof.  

      
Regulatory Disruption:  Any event that Dealer, in its reasonable discretion, based on the advice of 

counsel, determines makes it appropriate, with regard to any legal, regulatory 
or self-regulatory requirements or related policies and procedures, for Dealer 
to refrain from or decrease any market activity in connection with the 
Transaction.  

      
Valuation Terms .  

   

      
Valuation Time:  Scheduled Closing Time; provided that if the principal trading session is 

extended, the Calculation Agent shall determine the Valuation Time in good 
faith and in a commercially reasonable manner.  

      
Valuation Date:  Each Exercise Date.  

      
Settlement Terms .  

   

      
Settlement Method Election:  Applicable; provided that (i) references to “Physical Settlement” in Section 7.1 

of the Equity Definitions shall be replaced by references to “Net Share 
Settlement”; (ii) Company may elect Cash Settlement only if Company 
represents and warrants to Dealer in writing on the date of such election that 
(A) Company is not in possession of any material non-public information with 
respect to Company or the Shares, (B) Company is electing Cash Settlement in 
good faith and not as part of a plan or scheme to evade compliance with the 
federal securities laws, and (C) the assets of Company at their fair valuation 
exceed the liabilities of Company (including contingent liabilities), the capital 
of Company is adequate to conduct the business of Company, and Company 
has the ability to pay its debts and obligations as such debts mature and does 
not intend to, or does not believe that it will, incur debt beyond its ability to 
pay as such debts mature; and (iii) the same election of settlement method 
shall apply to all Expiration Dates hereunder.  

      
Electing Party:  Company  
      
Settlement Method Election Date:  The third Scheduled Trading Day immediately preceding the scheduled First 

Expiration Date.  
      
Default Settlement Method:  Net Share Settlement.  
      
Net Share Settlement:  If Net Share Settlement is applicable, then on the relevant Settlement Date, 

Company shall deliver to Dealer a number of Shares equal to the Share 
Delivery Quantity for such Settlement Date to the account specified herein free 
of payment through the Clearance System, and Dealer shall be treated as the 
holder of record of such Shares at the time of delivery of such Shares or, if 
earlier, at 5:00 p.m. (New York City time) on such Settlement  
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Date, and Company shall pay to Dealer cash in lieu of any fractional Share 
valued at the Settlement Price on the relevant Valuation Date.  

      
Share Delivery Quantity:  For any Settlement Date, a number of Shares, as calculated by the Calculation 

Agent, equal to the Net Share Settlement Amount for such Settlement Date 
divided by the Settlement Price on the Valuation Date for such Settlement 
Date.  

      
   

The Share Delivery Quantity shall be delivered by Company to Dealer no later 
than 12:00 noon (New York City time) on the relevant Settlement Date.  

      
Net Share Settlement Amount:  For any Settlement Date, an amount equal to the product of (i) the number of 

Warrants exercised or deemed exercised on the relevant Exercise Date , (ii) the 
Strike Price Differential for the relevant Valuation Date and (iii) the Warrant 
Entitlement.  

      
Settlement Price:  For any Valuation Date, the per Share volume-weighted average price as 

displayed under the heading “Bloomberg VWAP” on Bloomberg page LNKD 
<equity> AQR (or any successor thereto) in respect of the regular trading 
session (including any extensions thereof but without regard to pre-open or 
after hours trading outside of such regular trading session) on such Valuation 
Date (or if such price is unavailable or manifestly incorrect, the market value 
of one Share on such Valuation Date, as determined by the Calculation Agent 
in good faith and in a commercially reasonable manner based on generally 
available market data for transactions of this type using, if practicable, a 
volume-weighted methodology).  

      
Settlement Dates:  As determined pursuant to Section 9.4 of the Equity Definitions, subject to 

Section 9(j) hereof.  
      
Other Applicable Provisions:  In the event Net Share Settlement is applicable, the provisions of Sections 9.1

(c), 9.8, 9.9, 9.11 and 9.12 of the Equity Definitions will be applicable, as if 
Physical Settlement applied to the Transaction.  

      
Representation and Agreement:  Notwithstanding Section 9.11 of the Equity Definitions, the parties 

acknowledge that any Shares delivered to Dealer in the event of Net Share 
Settlement may be, upon delivery, subject to restrictions and limitations 
arising from Company’s status as Issuer of the Shares under applicable 
securities laws.  

      
Cash Settlement:  If Cash Settlement is applicable, then on the relevant Cash Settlement Payment 

Date, Company shall pay to Dealer an amount of cash in USD equal to the Net 
Share Settlement Amount for such Cash Settlement Payment Date.  



   
3.                                       Additional Terms applicable to the Transaction .  
   

Adjustments applicable to the Transaction:  
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Method of Adjustment:  Calculation Agent Adjustment; provided that the parties hereto agree that any 
Share repurchases by Company, whether pursuant to Rule 10b-18 of the 
Securities Exchange Act of 1934, as amended (the “ Exchange Act ”), Rule 
10b5-1 of the Exchange Act or pursuant to forward contracts or accelerated 
stock repurchase contracts or similar derivatives transactions on customary 
terms, at prevailing market prices, volume-average weighted prices or 
discounts thereto shall not be considered Potential Adjustment Events. For the 
avoidance of doubt, in making any adjustments under the Equity Definitions, 
the Calculation Agent may make adjustments, if any, to any one or more of the 
Strike Price, the Number of Warrants, the Daily Number of Warrants, the 
Warrant Entitlement and the composition of the Shares. Notwithstanding the 
foregoing, any cash dividends or distributions on the Shares, whether or not 
extraordinary, shall be governed by Section 9(e) of this Confirmation in lieu of 
Article 10 or Section 11.2(c) of the Equity Definitions. For the avoidance of 
doubt, Calculation Agent Adjustment and the provisions in Section 9(e) of this 
Confirmation shall continue to apply until the obligations of the parties 
(including any obligations of Company pursuant to Section 9(o)(ii) of this 
Confirmation) under the Transaction have been satisfied in full.  

      
Extraordinary Events applicable to the Transaction:  

      
New Shares:  Section 12.1(i) of the Equity Definitions is hereby amended (a) by deleting the 

text in clause (i) thereof in its entirety (including the word “and” following 
clause (i)) and replacing it with the phrase “publicly quoted, traded or listed 
(or whose related depositary receipts are publicly quoted, traded or listed) on 
any of the New York Stock Exchange, The NASDAQ Global Select Market or 
The NASDAQ Global Market (or their respective successors)” and (b) by 
inserting immediately prior to the period the phrase “and (iii) of an entity or 
person that is a corporation organized under the laws of the United States, any 
State thereof or the District of Columbia.  

      
Consequence of Merger Events:  

   

      
Merger Event:  Applicable ; provided that if an event occurs that constitutes both a Merger 

Event under Section 12.1(b) of the Equity Definitions and an Additional 
Termination Event under Section 9(g)(ii)(B) of this Confirmation, the 
provisions of Section 9(g)(ii)(B) will apply .  

      
Share-for-Share:  Modified Calculation Agent Adjustment  

      
Share-for-Other:  Cancellation and Payment (Calculation Agent Determination)  
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Share-for-Combined:  Cancellation and Payment (Calculation Agent Determination); provided that 
Dealer may elect, in its commercially reasonable judgment, Component 
Adjustment for all or any portion of the Transaction.  

      
Consequence of Tender Offers:  

   

      
Tender Offer:  Applicable; provided that if an event occurs that constitutes both a Tender 

Offer under Section 12.1(d) of the Equity Definitions and Additional 
Termination Event under Section 9(g)(ii)(A) of this Confirmation, the 
provisions of Section 9(g)(ii)(A) will apply; and provided further that the 
definition of “Tender Offer” in Section 12.1(d) of the Equity Definitions is 
hereby amended by replacing the phrase “greater than 10% and less than 100% 
of the outstanding voting shares of the Issuer” with “(x) greater than 15% and 
less than 100% of the outstanding Shares in respect of any Tender Offer made 
by any entity or person other than the Issuer or any subsidiary thereof or 
(y) greater than 20% and less than 100% of the outstanding Shares in respect 
of any Tender Offer made by the Issuer or any subsidiary thereof”. For the 
avoidance of doubt, any conversion, exchange or reclassification of Class B 
Common Stock of the Issuer, par value USD 0.0001 per share, held by a 
Founder (as defined in Section 9(g)(ii)(A) below) into Shares, any purchase of 
additional Shares by a Founder directly from the Issuer at a purchase price 
approximately equal to fair market value or any compensatory grant of Shares 
to Founder shall constitute neither a “Tender Offer” nor a Potential 
Adjustment Event.  

      
Share-for-Share:  Modified Calculation Agent Adjustment  
      
Share-for-Other:  Modified Calculation Agent Adjustment  
      
Share-for-Combined:  Modified Calculation Agent Adjustment  

      
Announcement Event:  If (x) an Announcement Date occurs in respect of a Merger Event (for the 

avoidance of doubt, determined without regard to the language in the 
definition of “Merger Event” following the definition of “Reverse Merger” 
therein) or Tender Offer or any transaction or event or series of transactions 
and/or events that, if consummated, would lead to a Merger Event or Tender 
Offer (as determined by the Calculation Agent), (y) Company makes a public 
announcement of an intention to solicit or enter into, or to explore strategic 
alternatives or other similar undertaking that may reasonably be expected to 
result in a Merger Event or Tender Offer or (z) there occurs any subsequent 
public announcement of a change to a transaction or intention that is the 
subject of an announcement of the type described in clause (x) or (y) of this 
sentence (including, without limitation, a new announcement, whether or not 
by the same party, relating to such a transaction or intention or the 
announcement of a withdrawal from, or the abandonment or discontinuation 
of, such a transaction or intention) (in each case, whether such announcement 
is made by Company or a third party that has a bona fide intent to become a 
party to such  
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Merger Event or Tender Offer (a “ Valid Third Party Entity ”)) (any event 
described in clause (x), (y) or (z), an “ Announcement Event ”), then on or 
after the date of the Announcement Event and prior to the Expiration Date, any 
Early Termination Date and/or any other date of cancellation (the “ 
Announcement Event Adjustment Date ”) in respect of each Warrant, the 
Calculation Agent will determine the economic effect on such Warrant of the 
Announcement Event (regardless of whether the Announcement Event 
actually results in a Merger Event or Tender Offer, and taking into account 
such factors as the Calculation Agent may determine, including, without 
limitation, changes in volatility, expected dividends, stock loan rate or 
liquidity or any Share price discontinuity relevant to the Shares or the 
Transaction, whether prior to or after the Announcement Event or for any 
period of time, including, without limitation, the period from the 
Announcement Event to the relevant Announcement Event Adjustment Date).  
If the Calculation Agent determines that such economic effect on any Warrant 
is material, then on the Announcement Event Adjustment Date for such 
Warrant, the Calculation Agent may make such adjustment to the exercise, 
settlement, payment or any other terms of such Warrant as the Calculation 
Agent determines appropriate to account for such economic effect. For the 
avoidance of doubt, the occurrence of an Announcement Event with respect to 
any transaction or intention shall not preclude the occurrence of a later 
Announcement Event with respect to such transaction or intention; provided 
that if the Calculation Agent shall make any adjustment to the terms of any 
Warrant upon the occurrence of a particular Announcement Event, then the 
Calculation Agent shall make an adjustment to the terms of that same Warrant 
upon any announcement prior to the Announcement Event Adjustment Date 
regarding the abandonment of any such event that gave rise to the original 
Announcement Event.  

      
Announcement Date:  The definition of “Announcement Date” in Section 12.1 of the Equity 

Definitions is hereby amended by (i) replacing the words “a firm” with the 
word “any” in the second and fourth lines thereof, (ii) replacing the word 
“leads to the” with the words “, if completed, would lead to a” in the third and 
the fifth lines thereof, (iii) replacing the words “voting shares” with the word 
“Shares” in the fifth line thereof, (iv) inserting the words “by Company or any 
Valid Third Party Entity” after the word “announcement” in the second and 
the fourth lines thereof and (v) inserting the word “potential” following the 
words “ in the case of a”  at the beginning of clauses (i) and (ii) therein.  

      
Modified Calculation  

   

Agent Adjustment:  If, in respect of any Merger Event to which Modified Calculation Agent 
Adjustment applies, the adjustments to be made in accordance with Section 
12.2(e)(i) of the Equity Definitions would result in Company being different 
from the issuer of the Shares, then with respect to such Merger Event, as a 
condition precedent to the adjustments contemplated in Section 12.2(e)(i) of 
the Equity Definitions, Company and the  
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issuer of the Shares shall, prior to the Merger Date, have entered into such 
documentation containing representations, warranties and agreements relating 
to securities law and other issues as requested by Dealer that Dealer has 
determined, in its reasonable discretion, to be reasonably necessary or 
appropriate to allow Dealer to continue as a party to the Transaction, as 
adjusted under Section 12.2(e)(i) of the Equity Definitions, and to preserve its 
hedging or hedge unwind activities in connection with the Transaction in a 
manner compliant with applicable legal, regulatory or self-regulatory 
requirements, or with related policies and procedures applicable to Dealer, and 
if such conditions are not met or if the Calculation Agent determines that no 
adjustment that it could make under Section 12.2(e)(i) of the Equity 
Definitions will produce a commercially reasonable result, then the 
consequences set forth in Section 12.2(e)(ii) of the Equity Definitions shall 
apply.  

      
Nationalization, Insolvency or Delisting:  Cancellation and Payment (Calculation Agent Determination); provided that, 

in addition to the provisions of Section 12.6(a)(iii) of the Equity Definitions, it 
will also constitute a Delisting if the Exchange is located in the United States 
and the Shares are not immediately re-listed, re-traded or re-quoted on any of 
the New York Stock Exchange, The NASDAQ Global Select Market or The 
NASDAQ Global Market (or their respective successors); if the Shares are 
immediately re-listed, re-traded or re-quoted on any of the New York Stock 
Exchange, The NASDAQ Global Select Market or The NASDAQ Global 
Market (or their respective successors), such exchange or quotation system 
shall thereafter be deemed to be the Exchange.  

      
Additional Disruption Events:  

   

      
Change in Law:  Applicable; provided that Section 12.9(a)(ii) of the Equity Definitions is 

hereby amended by (i) replacing the phrase “the interpretation” in the third 
line thereof with the phrase “, or public announcement of, the formal or 
informal interpretation”, (ii) by adding the phrase “and/or Hedge Position” 
after the word “Shares” in clause (X) thereof and (iii) by immediately 
following the word “Transaction” in clause (X) thereof, adding the phrase “in 
the manner contemplated by the Hedging Party on the Trade Date”; and 
provided further that Section 12.9(a)(ii) of the Equity Definitions is hereby 
amended by replacing the parenthetical beginning after the word “regulation” 
in the second line thereof with the phrase “(including, for the avoidance of 
doubt and without limitation, (x) any tax law or (y) adoption or promulgation 
of new regulations authorized or mandated by existing applicable law)” .  

      
Failure to Deliver:  Not Applicable  
      
Insolvency Filing:  Applicable  
      
Hedging Disruption:  Applicable; provided that:  



   

4.                                       Calculation Agent .  Dealer; provided that following the occurrence and during the continuance of an Event of Default of the type 
described in Section 5(a)(vii) of the Agreement with respect to which Dealer is the sole Defaulting Party, if the Calculation Agent fails 
to timely make any calculation, adjustment or determination required to be made by the Calculation Agent hereunder or to perform 
any obligation of the Calculation Agent hereunder and such failure continues for five Exchange Business Days following notice to the 
Calculation Agent by Company of such failure, Company shall have the right to designate a nationally recognized third-party dealer in 
over-the-counter corporate equity derivatives to act, during the period commencing on the first date the Calculation Agent fails to 
timely make such calculation, adjustment or determination or to perform such obligation, as the case may be, and ending on the earlier 
of the Early Termination Date with respect to such Event of Default and the date on which such Event of Default is no longer 
continuing, as the Calculation Agent.  All calculations and determinations by the  
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(i)                        Section 12.9(a)(v) of the Equity Definitions is hereby amended 

by (a) inserting the following words at the end of clause 
(A) thereof: “in the manner contemplated by the Hedging Party 
on the Trade Date” and (b) inserting the following sentence at the 
end of such Section:  

      
   

“For the avoidance of doubt, (i) the term “equity price risk” shall 
be deemed to include, but shall not be limited to, stock price and 
volatility risk, and (ii) any such transactions or assets referred to 
in clause (A) or (B) above must be available on commercially 
reasonable pricing terms.” ; and  

      
   

(ii)                     Section 12.9(b)(iii) of the Equity Definitions is hereby amended 
by inserting in the third line thereof, after the words “to terminate 
the Transaction”, the words “or a portion of the Transaction 
affected by such Hedging Disruption” .  

      
Increased Cost of Hedging:  Applicable; provided that the following parenthetical shall be inserted 

immediately following the word “expense” in the third line of 
Section 12.9(a)(vi) of the Equity Definitions: “(including, for the 
avoidance of doubt, the incurrence of any stock borrow expense in 
excess of Hedging Party’s expectation as of the Trade Date, other than 
to the extent constituting an Increased Cost of Stock Borrow)  

      
Loss of Stock Borrow:  Applicable  

      
Maximum Stock Loan Rate:  200 basis points  

      
Increased Cost of Stock Borrow:  Applicable  

      
Initial Stock Loan Rate:  25 basis points  

      
Hedging Party:  For all applicable Additional Disruption Events, Dealer.  

      
Determining Party:  For all applicable Extraordinary Events, Dealer.  
      
Non-Reliance:  Applicable.  
      
Agreements and Acknowledgments  

   

Regarding Hedging Activities:  Applicable  
      
Additional Acknowledgments:  Applicable  

      



   
Calculation Agent shall be made in good faith and in a commercially reasonable manner.  Following any calculation by the 
Calculation Agent hereunder, upon written request by Company, the Calculation Agent will provide to Company by email to the email 
address provided by Company in such written request a report (in a commonly used file format for the storage and manipulation of 
financial data) displaying in reasonable detail the basis for such calculation; provided , however, that in no event will Dealer be 
obligated to share with Company any proprietary or confidential data or information or any proprietary or confidential models used by 
it.  

   
5.                                       Account Details .  
   

(a)                                  Account for payments to Company:  
   

   
6.                                       Offices .  
   

(a)                                  The Office of Company for the Transaction is:  Inapplicable, Company is not a Multibranch Party.  
   
(b)                                  The Office of Dealer for the Transaction is: [                        ]  
   

7.                                       Notices .  
   

(a)                                  Address for notices or communications to Company:  
   

LinkedIn Corporation  
2029 Stierlin Court  
Mountain View, CA 94043  
Attention:                                          Chief Financial Officer  
Telephone No.:              650-687-3635  
   

(b)                                  Address for notices or communications to Dealer:  
   

[                                      ]  
   
And email notification to the following address:  
   
[                        ]  
   

8.                                       Representations, Warranties and Covenants of Company and Dealer .  
   

I.                      Representations of Company .  Company hereby represents and warrants to Dealer that each of the representations and warranties of 
Company set forth in Section 1 of the Purchase Agreement (the “ Purchase Agreement ”) dated as of November 5, 2014, among 
Company and Goldman, Sachs & Co., J.P.  
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Bank:  
   

ABA#:  
   

Acct No.:  
   

Beneficiary:  
   

Ref:  
   

      
Account for delivery of Shares from Company:  

   
[                        ]  

   
(b)                                  Account for payments to Dealer:  
      

[                          ]  
      
Account for delivery of Shares from Dealer:  



   
Morgan Securities LLC and Morgan Stanley & Co. LLC as representatives of the several Purchasers named in Schedule I thereto (the 
“ Initial Purchasers ”), is true and correct and is hereby deemed to be repeated to Dealer as if set forth herein.  Company hereby 
further represents and warrants to Dealer on the date hereof, on and as of the Premium Payment Date and, in the case of the 
representations in Section 8(a), at all times until termination of the Transaction, that:  

   
(a)                                  A number of Shares equal to the Maximum Number of Shares (as defined below) (the “ Warrant Shares ”) have been 

reserved for issuance by all required corporate action of Company.  The Warrant Shares have been duly authorized and, when 
delivered against payment therefor (which may include Net Share Settlement in lieu of cash) and otherwise as contemplated 
by the terms of the Warrants following the exercise of the Warrants in accordance with the terms and conditions of the 
Warrants, will be validly issued, fully-paid and non-assessable, and the issuance of the Warrant Shares will not be subject to 
any preemptive or similar rights. Company represents and warrants to Dealer that the Maximum Number of Shares is equal to 
or less than the number of authorized but unissued Shares of Company that are not reserved for future issuance in connection 
with transactions in the Shares (other than the Transaction) on the date of the determination of the Maximum Number of 
Shares (such Shares, the “ Available Shares ”).  Company shall not take any action to decrease the number of Available 
Shares below the Maximum Number of Shares.  

   
(b)                                  Company is not and, after consummation of the transactions contemplated hereby, will not be required to register as an 

“investment company” as such term is defined in the Investment Company Act of 1940, as amended.  
   
(c)                                   Company is not, on the date hereof, in possession of any material non-public information with respect to Company or the 

Shares.  
   
(d)                                  No U.S. state or local law, rule, regulation or regulatory order applicable to the Shares would give rise to any reporting, 

consent, registration or other requirement (including without limitation a requirement to obtain prior approval from any 
person or entity) as a result of Dealer or its affiliates owning or holding (however defined) Shares, other than any regulation 
that Dealer would be subject to as a result of it being a regulated entity under U.S. various applicable laws, including U.S. 
securities laws and FINRA.  

   
(e)                                   Company represents and warrants that it has received, read and understands the OTC Options Risk Disclosure Statement and 

a copy of the most recent disclosure pamphlet prepared by The Options Clearing Corporation entitled “Characteristics and 
Risks of Standardized Options”.  

   
(f)                                    Company (i) is an “institutional account” as defined in FINRA Rule 4512(c); (ii) is capable of evaluating investment risks 

independently, both in general and with regard to all transactions and investment strategies involving a security or securities, 
and will exercise independent judgment in evaluating the recommendations of Dealer or its associated persons; and (iii) will 
notify Dealer if any of the statements contained in clause (i) or (ii) of this Section 8(f) ceases to be true.  

   
(g)                                   Without limiting the generality of Section 13.1 of the Equity Definitions, Company acknowledges that neither Dealer nor 

any of its affiliates is making any representations or warranties or taking any position or expressing any view with respect to 
the treatment of the Transaction under any accounting standards including ASC Topic 260, Earnings Per Share, ASC Topic 
815, Derivatives and Hedging , or ASC Topic 480, Distinguishing Liabilities from Equity and ASC 815-40, Derivatives and 
Hedging — Contracts in Entity’s Own Equity (or any successor issue statements).  

   
(h)                                  Company is not entering into this Confirmation to create actual or apparent trading activity in the Shares (or any security 

convertible into or exchangeable for Shares) or to manipulate the price of the Shares (or any security convertible into or 
exchangeable for Shares) or in violation of the Exchange Act.  

   
(i)                                      On the Trade Date and the Premium Payment Date (i) the assets of Company at their fair valuation exceed the liabilities of 

Company, including contingent liabilities, (ii) the capital of Company is adequate to conduct the business of Company and 
(iii) Company has the ability to pay its debts  
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and obligations as such debts mature and does not intend to, or does not believe that it will, incur debt beyond its ability to 
pay as such debts mature.  

   
(j)                                     Company understands that notwithstanding any other relationship between Company and Dealer and its affiliates, in 

connection with this Transaction and any other over-the-counter derivative transactions between Company and Dealer or its 
affiliates, Dealer or its affiliate is acting as principal and is not a fiduciary or advisor in respect of any such transaction, 
including any entry, exercise, amendment, unwind or termination thereof.  

   
II.                 Eligible Contract Participants .  Each of Company and Dealer represents that it is an “eligible contract participant” (as such term is 

defined in Section 1a(18) of the Commodity Exchange Act, as amended, other than a person that is an eligible contract participant 
under Section 1a(18)(C) of the Commodity Exchange Act).  

   
III.            Private Placement Representations .  Each of Dealer and Company acknowledges that the offer and sale of the Transaction to it is 

intended to be exempt from registration under the Securities Act, by virtue of Section 4(a)(2) thereof.  Accordingly, Dealer represents 
and warrants to Company that (i) it has the financial ability to bear the economic risk of its investment in the Transaction and is able to 
bear a total loss of its investment and its investments in and liabilities in respect of the Transaction, which it understands are not 
readily marketable, are not disproportionate to its net worth, and it is able to bear any loss in connection with the Transaction, 
including the loss of its entire investment in the Transaction, (ii) it is an “accredited investor” as that term is defined in Regulation D 
as promulgated under the Securities Act, (iii) it is entering into the Transaction for its own account and without a view to the 
distribution or resale thereof, (iv) the assignment, transfer or other disposition of the Transaction has not been and will not be 
registered under the Securities Act and is restricted under this Confirmation, the Securities Act and state securities laws, and (v) its 
financial condition is such that it has no need for liquidity with respect to its investment in the Transaction and no need to dispose of 
any portion thereof to satisfy any existing or contemplated undertaking or indebtedness and is capable of assessing the merits of and 
understanding (on its own behalf or through independent professional advice), and understands and accepts, the terms, conditions and 
risks of the Transaction.  

   
9.                                       Other Provisions .  
   

(a)                                  Opinions .  On or prior to the Premium Payment Date, Company shall deliver to Dealer an opinion of counsel, dated as of the 
Trade Date, with respect to due incorporation, existence and good standing of Company in Delaware, the due authorization, 
execution and delivery of this Confirmation, and, in respect of the execution, delivery and performance of this Confirmation, 
the absence of any conflict with or breach of any material agreement required to be filed as an exhibit to Company’s Annual 
Report on Form 10-K, Company’s certificate of incorporation or Company’s by-laws.  

   
(b)                                  Repurchase Notices .  Company shall, at least one Exchange Business Day prior to any day on which Company effects any 

repurchase of Shares, promptly give Dealer a written notice of such repurchase (a “ Repurchase Notice ”) on such day if 
following such repurchase, the Notice Percentage would reasonably be expected to be (i) greater than 4.5% and (ii) greater by 
0.5% than the Notice Percentage included in the immediately preceding Repurchase/Adjustment Notice (or, in the case of the 
first such Repurchase/Adjustment Notice, greater by 0.5% than the Notice Percentage as of the date hereof); provided that 
Company shall not deliver any material non-public information to any employee of Dealer unless that employee has been 
identified to Company as being on the “private side”.  The “ Notice Percentage ” as of any day is the fraction, expressed as a 
percentage, the numerator of which is the sum of (a) the product of the Number of Warrants and the Warrant Entitlement and 
(b) the number of Shares underlying any other similar warrant transaction sold by Company to Dealer and the denominator of 
which is the number of Shares outstanding on such day.  Company agrees to indemnify and hold harmless Dealer and its 
affiliates and their respective officers, directors, employees, affiliates, advisors, agents and controlling persons (each, an “ 
Indemnified Person ”) from and against any and all losses (including losses relating to Dealer’s hedging activities as a 
consequence of becoming, or of the risk of becoming, a Section 16 “insider”, including without limitation, any forbearance 
from  
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hedging activities or cessation of hedging activities and any losses in connection therewith with respect to the Transaction), 
claims, damages, judgments, liabilities, expenses and fees (including reasonable attorney’s fees), joint or several, which an 
Indemnified Person actually may become subject to, as a result of Company’s failure to provide Dealer with a Repurchase 
Notice on the day and in the manner specified in this paragraph, and to reimburse, within 30 days, upon written request, each 
of such Indemnified Persons for any reasonable legal or other expenses incurred in connection with investigating, preparing 
for, providing testimony or other evidence in connection with or defending any of the foregoing.  If any suit, action, 
proceeding (including any governmental or regulatory investigation), claim or demand shall be brought or asserted against 
the Indemnified Person, such Indemnified Person shall promptly notify Company in writing, and Company, upon request of 
the Indemnified Person, shall retain counsel reasonably satisfactory to the Indemnified Person to represent the Indemnified 
Person and any others Company may designate in such proceeding and shall pay the reasonable fees and expenses of such 
counsel related to such proceeding.  Company shall not be liable for any settlement of any proceeding effected without its 
written consent, but if settled with such consent or if there be a final judgment for the plaintiff, Company agrees to indemnify 
any Indemnified Person from and against any loss or liability by reason of such settlement or judgment.  Company shall not, 
without the prior written consent of the Indemnified Person, effect any settlement of any pending or threatened proceeding in 
respect of which any Indemnified Person is or expects to be a party and indemnity could have been sought hereunder by such 
Indemnified Person, unless such settlement includes an unconditional release of such Indemnified Person from all liability on 
claims that are the subject matter of such proceeding on terms reasonably satisfactory to such Indemnified Person.  If the 
indemnification provided for in this paragraph is unavailable to an Indemnified Person or insufficient in respect of any losses, 
claims, damages, liabilities, expenses or fees referred to therein, then Company, in lieu of indemnifying such Indemnified 
Person hereunder, shall contribute to the amount paid or payable by such Indemnified Person as a result of such losses, 
claims, damages, liabilities, expenses or fees.  The remedies provided for in this paragraph are not exclusive and shall not 
limit any rights or remedies that may otherwise be available to any Indemnified Person at law or in equity.  The indemnity 
and contribution agreements contained in this paragraph shall remain operative and in full force and effect regardless of the 
termination of the Transaction.  

   
(c)                                   Regulation M .  Company is not on the Trade Date engaged in a distribution, as such term is used in Regulation M under the 

Exchange Act, of any securities of Company, other than a distribution meeting the requirements of the exception set forth in 
Rules 101(b)(10) and 102(b)(7) of Regulation M.  Company shall not, until the second Scheduled Trading Day immediately 
following the Trade Date, engage in any such distribution.  

   
(d)                                  Transfer or Assignment; Designation of Affiliates .  
   

(i)                                      Company may not transfer any of its rights or obligations under the Transaction without the prior written consent of 
Dealer.  Dealer may, without Company’s consent, transfer or assign all or any part of its rights or obligations under 
the Transaction to any third party; provided that after any such transfer or assignment, Company shall not be 
required to pay the transferee on any payment date an amount under Section 2(d)(i)(4) of the Agreement greater than 
an amount that Company would have been required to pay to Dealer in the absence of such transfer or assignment, 
except to the extent that the greater amount is due to a Change in Tax Law after the date of such transfer or 
assignment; and provided further that Dealer shall cause the transferee to deliver to the Company one duly executed 
and completed applicable Internal Revenue Service Form W-8 or Form W-9 (or successor thereto); and provided 
further that Dealer shall provide written notice to Company following any such Transfer.  If at any time at which 
(A) the Section 16 Percentage exceeds 7.5%, (B) the Warrant Equity Percentage exceeds 14.5%, or (C) the Share 
Amount exceeds the Applicable Share Limit (if any applies) (any such condition described in clauses (A), (B) or 
(C), an “ Excess Ownership Position ”), Dealer, acting in good faith, is unable after using its commercially 
reasonable efforts to effect a transfer or assignment of Warrants to a third party on pricing terms reasonably 
acceptable to Dealer and within a time period reasonably acceptable to Dealer such that no Excess Ownership  
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Position exists, then Dealer may designate any Exchange Business Day as an Early Termination Date with respect to 
a portion of the Transaction (the “ Terminated Portion ”), such that following such partial termination no Excess 
Ownership Position exists.  In the event that Dealer so designates an Early Termination Date with respect to a 
Terminated Portion, a payment shall be made pursuant to Section 6 of the Agreement as if (1) an Early Termination 
Date had been designated in respect of a Transaction having terms identical to the Transaction and a Number of 
Warrants equal to the number of Warrants underlying the Terminated Portion, (2) Company were the sole Affected 
Party with respect to such partial termination and (3) the Terminated Portion were the sole Affected Transaction 
(and, for the avoidance of doubt, the provisions of Section 9(i) shall apply to any amount that is payable by 
Company to Dealer pursuant to this sentence as if Company was not the Affected Party).  The “ Section 16 
Percentage ” as of any day is the fraction, expressed as a percentage, (A) the numerator of which is the number of 
Shares that Dealer and each person subject to aggregation of Shares with Dealer and each “group” of which Dealer 
is a member or may be deemed a member, in each case under Section 13 or Section 16 of the Exchange Act and 
rules promulgated thereunder, directly or indirectly beneficially own (as defined under Section 13 or Section 16 of 
the Exchange Act and rules promulgated thereunder) and (B) the denominator of which is the number of Shares 
outstanding.  The “ Warrant Equity Percentage ” as of any day is the fraction, expressed as a percentage, (A) the 
numerator of which is the sum of (1) the product of the Number of Warrants and the Warrant Entitlement and (2) the 
aggregate number of Shares underlying any other warrants purchased by Dealer from Company, and (B) the 
denominator of which is the number of Shares outstanding.  The “ Share Amount ” as of any day is the number of 
Shares that Dealer and any person whose ownership position would be aggregated with that of Dealer (Dealer or any 
such person, a “ Dealer Person ”) under any law, rule, regulation, regulatory order or organizational documents or 
contracts of Company that are, in each case, applicable to ownership of Shares (“ Applicable Restrictions ”), owns, 
beneficially owns, constructively owns, controls, holds the power to vote or otherwise meets a relevant definition of 
ownership under any Applicable Restriction, as determined by Dealer in its commercially reasonable discretion.  
The “ Applicable Share Limit ” means a number of Shares equal to (A) the minimum number of Shares that could 
give rise to reporting or registration obligations or other requirements (including obtaining prior approval from any 
person or entity) of a Dealer Person, or could result in an adverse effect on a Dealer Person, under any Applicable 
Restriction, as determined by Dealer in its commercially reasonable discretion, minus (B) 1% of the number of 
Shares outstanding.  

   
(ii)                                   Notwithstanding any other provision in this Confirmation to the contrary requiring or allowing Dealer to purchase, 

sell, receive or deliver any Shares or other securities, or make or receive any payment in cash, to or from Company, 
Dealer may designate any of its affiliates to purchase, sell, receive or deliver such Shares or other securities, or make 
or receive such payment in cash, and otherwise to perform Dealer’s obligations in respect of the Transaction and any 
such designee may assume such obligations.  Dealer shall be discharged of its obligations to Company to the extent 
of any such performance.  

   
(e)                                   Dividends .  If at any time during the period from and including the Effective Date, to and including the last Expiration Date 

(or, if any Deficit Shares are owed pursuant to Section 9(o)(ii) of this Confirmation, such later date on which Company’s 
obligations under this Transaction have been satisfied in full), an ex-dividend date for a cash dividend or cash distribution 
occurs with respect to the Shares (an “ Ex-Dividend Date ”), then the Calculation Agent will adjust any of the Strike Price, 
Number of Warrants, Daily Number of Warrants and/or any other variable relevant to the exercise, settlement or payment of 
the Transaction to preserve the fair value of the Warrants after taking into account such dividend or distribution.  
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(f)                                    [ Conduct Rules .  Each party acknowledges and agrees to be bound by the Conduct Rules of the Financial Industry 

Regulatory Authority, Inc. applicable to transactions in options, and further agrees not to violate the position and exercise 
limits set forth therein.](1)  

   
[ Agency language, if necessary ]  

   
(g)                                   Additional Provisions .  
   

(i)                                      Amendments to the Equity Definitions:  
   

(A)                                Section 11.2(a) of the Equity Definitions is hereby amended by deleting the words “a diluting or 
concentrative” and replacing them with the words “a material”; and adding the phrase “or Warrants” at the 
end of the sentence.  

   
(B)                                Section 11.2(c) of the Equity Definitions is hereby amended by (w) replacing the words “a diluting or 

concentrative” with “an” in the fifth line thereof, (x) adding the phrase “or Warrants” after the words “the 
relevant Shares” in the same sentence, (y) deleting the words “diluting or concentrative” in the sixth to last 
line thereof and (z) deleting the phrase “( provided that no adjustments will be made to account solely for 
changes in volatility, expected dividends, stock loan rate or liquidity relative to the relevant Shares)” and 
replacing it with the phrase “(provided that, solely in the case of Sections 11.2(e)(i), (ii)(A), (iv) and (v), no 
adjustments will be made to account solely for changes in volatility, expected dividends, stock loan rate or 
liquidity relative to the relevant Shares but, for the avoidance of doubt, solely in the case of Sections 11.2
(e)(ii)(B) through (D), (iii), (vi) and (vii) adjustments may be made to account solely for changes in 
volatility, expected dividends, stock loan rate or liquidity relative to the relevant Shares).”  

   
(C)                                Section 11.2(e)(vii) of the Equity Definitions is hereby amended by deleting the words “a diluting or 

concentrative” and replacing them with the word “a material”; and adding the phrase “or Warrants” at the 
end of the sentence.  

   
(D)                                Section 12.6(a)(ii) of the Equity Definitions is hereby amended by (1) deleting from the fourth line thereof 

the word “or” after the word “official” and inserting a comma therefor, and (2) deleting the semi-colon at 
the end of subsection (B) thereof and inserting the following words therefor “or (C) the occurrence of any 
of the events specified in Section 5(a)(vii) (1) through (9) of the ISDA Master Agreement with respect to 
that Issuer.”  

   
(E)                                 Section 12.9(b)(iv) of the Equity Definitions is hereby amended by (A) deleting (1) subsection (A) in its 

entirety, (2) the phrase “or (B)” following subsection (A) and (3) the phrase “in each case” in subsection 
(B); (B) replacing “will lend” with “lends” in subsection (B); and (C) deleting the phrase “neither the Non-
Hedging Party nor the Lending Party lends Shares in the amount of the Hedging Shares or” in the 
penultimate sentence; “ Lending Party ” means a third party that is not Company or an affiliate of 
Company that Dealer considers to be an acceptable counterparty (acting in good faith and in a reasonable 
manner in light of (x) other transactions that Dealer (or its agent or affiliate) may have entered into with 
such party and (y) any legal, regulatory or self-regulatory requirements or related policies and procedures 
(whether or not such requirements or related policies and procedures are imposed by law or have been 
voluntarily adopted by Dealer) that apply generally to transactions of a nature and kind similar to the 
transactions contemplated with such party).  

   
(F)                                  Section 12.9(b)(v) of the Equity Definitions is hereby amended by:  

   

(1)  To be included for broker-dealer.  
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(x)                                  adding the word “or” immediately before subsection “(B)” and deleting the comma at the end of 

subsection (A); and  
   
(y)                                  (1) deleting subsection (C) in its entirety, (2) deleting the word “or” immediately preceding 

subsection (C), (3) deleting the penultimate sentence in its entirety and replacing it with the 
sentence “The Hedging Party will determine the Cancellation Amount payable by one party to the 
other in a commercially reasonable manner.” and (4) deleting clause (X) and the words “or (Y)” in 
the final sentence.  

   
(ii)                                   Notwithstanding anything to the contrary in this Confirmation, upon the occurrence of one of the following events, 

with respect to the Transaction , (1) Dealer shall have the right to designate such event an Additional Termination 
Event and designate an Early Termination Date pursuant to Section 6(b) of the Agreement, (2) Company shall be 
deemed the sole Affected Party with respect to such Additional Termination Event and (3) the Transaction, or, at the 
election of Dealer in its sole discretion, any portion of the Transaction, shall be deemed the sole Affected 
Transaction ; provided that if Dealer so designates an Early Termination Date with respect to a portion of the 
Transaction, (a) a payment shall be made pursuant to Section 6 of the Agreement as if an Early Termination Date 
had been designated in respect of a Transaction having terms identical to the Transaction and a Number of Warrants 
equal to the number of Warrants included in the terminated portion of the Transaction, and (b) for the avoidance of 
doubt, the Transaction shall remain in full force and effect except that the Number of Warrants shall be reduced by 
the number of Warrants included in such terminated portion :  

   
(A)                                A “person” or “group” within the meaning of Section 13(d) of the Exchange Act, other than Company, its 

direct or indirect wholly owned subsidiaries or its or their employee benefit plans, or a Founder, files a 
Schedule TO or any schedule, form or report under the Exchange Act disclosing that such person or group 
has become the direct or indirect “beneficial owner,” as defined in Rule 13d-3 under the Exchange Act, of 
the common equity of Company representing more than 50% of the voting power of such common equity; 
provided , however, that any such filing by one or more Founders shall not be an Additional Termination 
Event pursuant to this clause (A) unless such filing discloses that such Founder or Founders have become 
the direct or indirect beneficial owner of more than 25% of the outstanding Shares (or such other common 
equity into which the Shares have been reclassified), such percentage to be calculated by excluding from 
the numerator (i) any Shares (or such other common equity into which the Shares have been reclassified) 
directly or indirectly beneficially owned by such Founder or Founders on November 12, 2014, (ii) any 
Shares (or such other common equity into which the Shares have been reclassified) issued or issuable on 
conversion of shares of Class B common stock of Company, par value USD 0.0001 per share and (iii) any 
Shares (or such other common equity into which the Shares have been reclassified) issued by Company to 
such Founder or Founders after November 12, 2014. “Founder” shall mean each of (a) Reid Hoffman, 
(b) any trust, individual retirement account, or business entity (including any corporation, limited liability 
company, partnership, foundation or similar entity) for which Reid Hoffman retains sole voting and 
dispositive power with respect to the Class B common stock of Company, par value USD 0.0001 per share, 
held by such trust, individual retirement account, or business entity (including, without limitation, the Reid 
Hoffman and Michelle Yee Living Trust dated October 27, 2009), and the trustees, legal representatives, 
beneficiaries and/or beneficial owners of such trust, individual retirement account or business entity, and 
(c) the estate, heirs and lineal descendants of Reid Hoffman.  

   
(B)                                The consummation of (I) any recapitalization, reclassification or change of the Shares (other than changes 

resulting from a subdivision or combination or the mandatory reclassification of the Shares and Company’s 
Class B common stock,  
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par value USD 0.0001 per share, into a single class of common stock pursuant to the terms of Company’s 
certificate of incorporation) as a result of which the Shares would be converted into, or exchanged for, 
stock, other securities, other property or assets; (II) any share exchange, consolidation or merger of 
Company pursuant to which the Shares will be converted into cash, securities or other property or assets or 
(III) any sale, lease or other transfer in one transaction or a series of transactions of all or substantially all of 
the consolidated assets of Company and its subsidiaries, taken as a whole, to any person other than one of 
Company’s direct or indirect wholly owned subsidiaries; provided that any merger of Company solely for 
the purpose of changing Company’s jurisdiction of incorporation that results in a reclassification, 
conversion or exchange of outstanding Shares solely into shares of common stock of the surviving entity 
shall not be an Additional Termination Event pursuant to this clause (B); and provided further that any 
transaction that constitutes an Additional Termination Event pursuant to both clause (A) above and this 
clause (B) shall be deemed an Additional Termination Event solely under this clause (B).  Notwithstanding 
the foregoing, any transaction or transactions set forth in clause (A) above or this clause (B) shall not 
constitute an Additional Termination Event if (x) at least 90% of the consideration received or to be 
received by holders of the Shares, excluding cash payments for fractional Shares or pursuant to statutory 
appraisal rights, in connection with such transaction or transactions consists of shares of common stock that 
are listed or quoted on any of The New York Stock Exchange, The NASDAQ Global Select Market or The 
NASDAQ Global Market (or any of their respective successors) or will be so listed or quoted when issued 
or exchanged in connection with such transaction or transactions, and (y) as a result of such transaction or 
transactions, the Shares will consist of such consideration, excluding cash payments for fractional Shares or 
pursuant to statutory appraisal rights.  

   
(C)                                The stockholders of Company approve any plan or proposal for the liquidation or dissolution of Company; 

or  
   
(D)                                The Shares cease to be listed or quoted on any of The New York Stock Exchange, The NASDAQ Global 

Select Market or The NASDAQ Global Market (or any of their respective successors).  
   
(E)                                 Default by Company or any of its significant subsidiaries (as defined below) with respect to any mortgage, 

agreement or other instrument under which there may be outstanding, or by which there may be secured or 
evidenced, any indebtedness for money borrowed in excess of USD 100,000,000 (or its foreign currency 
equivalent) in the aggregate of the Company and/or any such significant subsidiary, whether such 
indebtedness now exists or shall hereafter be created (i) resulting in such indebtedness becoming or being 
declared due and payable or (ii) constituting a failure to pay the principal of any such indebtedness when 
due and payable at its stated maturity, upon required repurchase, upon declaration of acceleration or 
otherwise, and in the cases of clauses (i) and (ii) such acceleration shall not have been rescinded or 
annulled or such failure to pay or default shall not have been cured or waived, or such indebtedness shall 
not have been paid or discharged, as the case may be, within 30 days.  

   
A “significant subsidiary” is a subsidiary that is a “significant subsidiary” as defined under Rule 1-02(w) of 
Regulation S-X under the Exchange Act; provided that, in the case of a subsidiary that meets the criteria of 
clause (3) of the definition thereof but not clause (1) or (2) thereof, such subsidiary shall not be deemed to 
be a significant subsidiary unless the subsidiary’s income from continuing operations before income taxes, 
extraordinary items and cumulative effect of a change in accounting principle exclusive of amounts 
attributable to  
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any non-controlling interests for the last completed fiscal year prior to the date of such determination 
exceeds USD 75,000,000.  
   

(F)                                  Dealer reasonably determines that it is advisable to terminate a portion of the Transaction so that Dealer’s 
related commercially reasonable hedging activities will comply with applicable securities laws, rules or 
regulations or related policies and procedures of Dealer (whether or not such requirements, policies or 
procedures are imposed by law or have been voluntarily adopted by Dealer), or Dealer, despite using 
commercially reasonable efforts, is unable or reasonably determines that it is impractical or illegal to effect 
a commercially reasonable hedge with respect to this Transaction in the public market without registration 
under the Securities Act or as a result of any legal, regulatory or self-regulatory requirements or related 
policies and procedures (whether or not such requirements, policies or procedures are imposed by law or 
have been voluntarily adopted by Dealer).  

   
(iii)                                Notwithstanding anything to the contrary in the Equity Definitions, if, as a result of an Extraordinary Event, the 

Transaction would be cancelled or terminated (whether in whole or in part) pursuant to Article 12 of the Equity 
Definitions, an Additional Termination Event (with the Transaction (or portions thereof) being the Affected 
Transaction and Company being the sole Affected Party) shall be deemed to occur, and, in lieu of Sections 12.7, 
12.8 and 12.9 of the Equity Definitions, Section 6 of the Agreement shall apply to such Affected Transaction.  

   
(h)                                  No Collateral or Setoff .  Notwithstanding any provision of the Agreement or any other agreement between the parties to the 

contrary, the obligations of Company hereunder are not secured by any collateral.  Obligations under the Transaction shall 
not be set off by Company against any other obligations of the parties, whether arising under the Agreement, this 
Confirmation, under any other agreement between the parties hereto, by operation of law or otherwise.  

   
(i)                                      Alternative Calculations and Payment on Early Termination and on Certain Extraordinary Events .  
   

If, in respect of the Transaction, an amount is payable by Company to Dealer pursuant to Section 6(d)(ii) of the Agreement 
(any such amount, a “ Payment Obligation ”), Company shall satisfy the Payment Obligation by the Share Termination 
Alternative (as defined below), unless (a) Company gives irrevocable telephonic notice to Dealer, confirmed in writing 
within one Scheduled Trading Day, no later than 12:00 p.m. (New York City time) on the Merger Date, Tender Offer Date, 
Announcement Date (in the case of a Nationalization, Insolvency or Delisting), Early Termination Date or date of 
cancellation, as applicable, of its election that the Share Termination Alternative shall not apply, (b) Company remakes the 
representation set forth in Section 8(c) as of the date of such election and (c) Dealer agrees, in its sole discretion, to such 
election, in which case the provisions of Section 6(d)(ii) of the Agreement shall apply.  
   
Share Termination Alternative:          If applicable, Company shall deliver to Dealer the Share Termination Delivery Property 

on the date (the “ Share Termination Payment Date ”) on which the Payment 
Obligation would otherwise be due pursuant to Section 6(d)(ii) of the Agreement, subject 
to Section 9(j)(i) below, in satisfaction, subject to Section 9(j)(ii) below, of the relevant 
Payment Obligation, in the manner reasonably requested by Dealer free of payment.  

   
Share Termination Delivery  
Property:                                                                                                                                               A number of Share Termination Delivery Units, as calculated by the Calculation Agent, 

equal to the relevant Payment Obligation divided by the Share Termination Unit Price.  
The Calculation Agent shall adjust the amount of Share  
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Termination Delivery Property by replacing any fractional portion of a security therein 
with an amount of cash equal to the value of such fractional security based on the values 
used to calculate the Share Termination Unit Price (without giving effect to any discount 
pursuant to Section 9(j)(i)).  

   
Share Termination Unit Price:                                 The value of property contained in one Share Termination Delivery Unit on the date 

such Share Termination Delivery Units are to be delivered as Share Termination Delivery 
Property, as determined by the Calculation Agent in its discretion by commercially 
reasonable means.  In the case of a Private Placement of Share Termination Delivery 
Units that are Restricted Shares (as defined below), as set forth in Section 9(j)(i) below, 
the Share Termination Unit Price shall be determined by the discounted price applicable 
to such Share Termination Delivery Units.  In the case of a Registration Settlement of 
Share Termination Delivery Units that are Restricted Shares (as defined below) as set 
forth in Section 9(j)(ii) below, notwithstanding the foregoing, the Share Termination Unit 
Price shall be the Settlement Price on the Merger Date, Tender Offer Date, 
Announcement Date (in the case of a Nationalization, Insolvency or Delisting), Early 
Termination Date or date of cancellation, as applicable.  The Calculation Agent shall 
notify Company of the Share Termination Unit Price at the time of notification of such 
Payment Obligation to Company or, if applicable, at the time the discounted price 
applicable to the relevant Share Termination Units is determined pursuant to Section 9(j)
(i).  

   
Share Termination Delivery Unit:              One Share or, if the Shares have changed into cash or any other property or the right to 

receive cash or any other property as the result of a Nationalization, Insolvency or 
Merger Event (any such cash or other property, the “ Exchange Property ”), a unit 
consisting of the type and amount of Exchange Property received by a holder of one 
Share (without consideration of any requirement to pay cash or other consideration in lieu 
of fractional amounts of any securities) in such Nationalization, Insolvency or Merger 
Event.  If such Nationalization, Insolvency or Merger Event involves a choice of 
Exchange Property to be received by holders, such holder shall be deemed to have 
elected to receive the maximum possible amount of cash.  

   
Failure to Deliver:                                                                                                 Inapplicable  
   
Other applicable provisions:                                          If Share Termination Alternative is applicable, the provisions of Sections 9.8, 9.9, 9.11 

and 9.12 (as modified above) of the Equity Definitions will be applicable as if Physical 
Settlement applied to the Transaction and the provisions set forth opposite the caption 
“Representation and Agreement” in Section 2 will be applicable.  

   
(j)                                     Registration/Private Placement Procedures .  If, in the reasonable opinion of Dealer, based on the advice of counsel, 

following any delivery of Shares or Share Termination Delivery Property to Dealer hereunder, such Shares or Share 
Termination Delivery Property would be in the hands of Dealer subject to any applicable restrictions with respect to any 
registration or qualification requirement or prospectus delivery requirement for such Shares or Share Termination Delivery 
Property pursuant to any applicable federal or state securities law (including, without limitation,  
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any such requirement arising under Section 5 of the Securities Act) (such Shares or Share Termination Delivery Property, “ 
Restricted Shares ”), then delivery of such Restricted Shares shall be effected pursuant to either clause (i) or (ii) below at the 
election of Company, unless Dealer waives the need for registration/private placement procedures set forth in (i) and 
(ii) below.  Notwithstanding the foregoing, solely in respect of any Daily Number of Warrants exercised or deemed exercised 
on any Expiration Date, Company shall elect, prior to the first Settlement Date for the first applicable Expiration Date, a 
Private Placement Settlement or Registration Settlement for all deliveries of Restricted Shares for all such Expiration Dates, 
which election shall be applicable to all remaining Settlement Dates for such Warrants and the procedures in clause (i) or 
clause (ii) below shall apply for all such delivered Restricted Shares on an aggregate basis commencing after the final 
Settlement Date for such Warrants.  The Calculation Agent shall make reasonable adjustments to settlement terms and 
provisions under this Confirmation to reflect a single Private Placement or Registration Settlement for such aggregate 
Restricted Shares delivered hereunder. For the avoidance of doubt, these adjustments will only be commercially reasonable in 
nature (such as to consider changes in volatility, expected dividends, stock loan rate or liquidity relevant to the Shares and the 
ability to maintain a commercially reasonable hedge position in the Shares) and will not impact Company’s unilateral right to 
settle in Shares.  

   
(i)                                      If Company elects to settle the Transaction pursuant to this clause (i) (a “ Private Placement Settlement ”), then 

delivery of Restricted Shares by Company shall be effected in customary private placement procedures with respect 
to such Restricted Shares commercially reasonably acceptable to Dealer; provided that Company may not elect a 
Private Placement Settlement if, on the date of its election, it has taken, or caused to be taken, any action that would 
make unavailable either the exemption pursuant to Section 4(a)(2) of the Securities Act for the sale by Company to 
Dealer (or any affiliate designated by Dealer) of the Restricted Shares or the exemption pursuant to Section 4(a)
(1) or Section 4(a)(3) of the Securities Act for resales of the Restricted Shares by Dealer (or any such affiliate of 
Dealer).  The Private Placement Settlement for such Restricted Shares shall include such customary representations, 
covenants, blue sky and other governmental filings and/or registrations, indemnities to Dealer, due diligence rights 
(for Dealer or any designated buyer of the Restricted Shares by Dealer), opinions and certificates, and such other 
documentation, in each case as is customary for private placement agreements of companies of comparable size, 
maturity and line of business, all commercially reasonably acceptable to Dealer.  In the case of a Private Placement 
Settlement, Dealer shall determine the appropriate discount to the Share Termination Unit Price (in the case of 
settlement of Share Termination Delivery Units pursuant to Section 9(i) above) or any Settlement Price (in the case 
of settlement of Shares pursuant to Section 2 above) applicable to such Restricted Shares in a commercially 
reasonable manner and appropriately adjust the number of such Restricted Shares to be delivered to Dealer 
hereunder, which discount shall only take into account the illiquidity resulting from the fact that the Restricted 
Shares will not be registered for resale and any commercially reasonable fees and expenses of Dealer (and any 
affiliate thereof) in connection with such resale.  Notwithstanding anything to the contrary in the Agreement or this 
Confirmation, the date of delivery of such Restricted Shares shall be the Exchange Business Day following notice 
by Dealer to Company, of such applicable discount and the number of Restricted Shares to be delivered pursuant to 
this clause (i).  For the avoidance of doubt, delivery of Restricted Shares shall be due as set forth in the previous 
sentence and not be due on the Share Termination Payment Date (in the case of settlement of Share Termination 
Delivery Units pursuant to Section 9(i) above) or on the Settlement Date for such Restricted Shares (in the case of 
settlement in Shares pursuant to Section 2 above).  

   
(ii)                                   If Company elects to settle the Transaction pursuant to this clause (ii) (a “ Registration Settlement ”), then 

Company shall promptly (but in any event no later than the beginning of the Resale Period) file and use its 
reasonable best efforts to make effective under the Securities Act a registration statement or supplement or amend an 
outstanding registration statement in form and substance reasonably satisfactory to Dealer, to cover  
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the resale of such Restricted Shares in accordance with customary resale registration procedures, including 
covenants, conditions, representations, commercially reasonable underwriting discounts (if applicable), 
commercially reasonable commissions (if applicable), indemnities due diligence rights, opinions and certificates, 
and such other documentation as is customary for equity resale underwriting agreements of companies of 
comparable size, maturity and line of business, all commercially reasonably acceptable to Dealer.  If Dealer, in its 
commercially reasonable discretion, is not satisfied with such procedures and documentation or, in its discretion, is 
not satisfied with results of a customary due diligence investigation, then Private Placement Settlement shall apply.  
If Dealer is satisfied with such procedures and documentation, it shall sell the Restricted Shares pursuant to such 
registration statement during a period (the “ Resale Period ”) commencing on the Exchange Business Day 
following delivery of such Restricted Shares (which, for the avoidance of doubt, shall be (x) the Share Termination 
Payment Date in case of settlement in Share Termination Delivery Units pursuant to Section 9(i) above or (y) the 
Settlement Date in respect of the final Expiration Date for all Daily Number of Warrants) and ending on the 
Exchange Business Day on which Dealer completes the sale of all Restricted Shares in a commercially reasonable 
manner or, in the case of settlement of Share Termination Delivery Units, a sufficient number of Restricted Shares 
so that the realized net proceeds of such sales equals or exceeds the Payment Obligation (as defined above).  If the 
Payment Obligation exceeds the realized net proceeds from such resale, Company shall transfer to Dealer by the 
open of the regular trading session on the Exchange on the Exchange Trading Day immediately following such 
resale the amount of such excess (the “ Additional Amount ”) in cash or in a number of Shares (“ Make-whole 
Shares ”) in an amount that, based on the Settlement Price on such day (as if such day was the “Valuation Date” for 
purposes of computing such Settlement Price), has a dollar value equal to the Additional Amount.  The Resale 
Period shall continue to enable the sale of the Make-whole Shares.  If Company elects to pay the Additional Amount 
in Shares, the requirements and provisions for Registration Settlement shall apply.  This provision shall be applied 
successively until the Additional Amount is equal to zero.  In no event shall Company deliver a number of 
Restricted Shares greater than the Maximum Number of Shares.  

   
(iii)                                Without limiting the generality of the foregoing, Company agrees that (A) any Restricted Shares delivered to 

Dealer may be transferred by and among Dealer and its affiliates and Company shall effect such transfer without any 
further action by Dealer and (B) after the period of 6 months from the Trade Date (or 1 year from the Trade Date if, 
at such time, informational requirements of Rule 144(c) under the Securities Act are not satisfied with respect to 
Company) has elapsed in respect of any Restricted Shares delivered to Dealer, unless Dealer is an affiliate of 
Company at such time or has been an affiliate of Company in the immediately preceding three months, Company 
shall promptly remove, or cause the transfer agent for such Restricted Shares to remove, any legends referring to any 
such restrictions or requirements from such Restricted Shares upon request by Dealer (or such affiliate of Dealer) to 
Company or such transfer agent, without any requirement for the delivery of any certificate, consent, agreement, 
opinion of counsel, notice or any other document, any transfer tax stamps or payment of any other amount or any 
other action by Dealer (or such affiliate of Dealer). Notwithstanding anything to the contrary herein, to the extent the 
provisions of Rule 144 of the Securities Act or any successor rule are amended, or the applicable interpretation 
thereof by the Securities and Exchange Commission or any court change after the Trade Date, the agreements of 
Company herein shall be deemed modified to the extent necessary, in the opinion of outside counsel of Company, to 
comply with Rule 144 of the Securities Act, as in effect at the time of delivery of the relevant Shares or Share 
Termination Delivery Property.  

   
(iv)                               If the Private Placement Settlement or the Registration Settlement shall not be effected as set forth in clauses (i) or 

(ii), as applicable, then failure to effect such Private Placement Settlement or such Registration Settlement shall 
constitute an Event of Default with respect to which Company shall be the Defaulting Party.  
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(k)                                  Limit on Beneficial Ownership .  Notwithstanding anything to the contrary in the Agreement, the Equity Definitions or this 

Confirmation, Dealer may not exercise any Warrant hereunder, in no event shall Dealer be entitled to receive or take delivery 
of any Shares deliverable hereunder (or be deemed to so receive or so take delivery), and Automatic Exercise shall not apply 
with respect to any Warrant hereunder, in each case, to the extent (but only to the extent) that, after such receipt or delivery of 
any Shares upon the exercise of such Warrant or otherwise hereunder [and after taking into account any Shares deliverable to 
Dealer the [letter agreement dated November 5, 2014 between Dealer and Company regarding Base Warrants (the “ Base 
Warrant Confirmation” )], (i) the Section 16 Percentage would exceed 7.5%, or (ii) the Share Amount would exceed the 
Applicable Share Limit.  Any purported delivery hereunder shall be void and have no effect to the extent (but only to the 
extent) that, after such delivery [and after taking into account any Shares deliverable to Dealer under the Base Warrant 
Confirmation](2), (i) the Section 16 Percentage would exceed 7.5%, or (ii) the Share Amount would exceed the Applicable 
Share Limit. If any delivery owed to Dealer hereunder is not made, in whole or in part, as a result of this provision, 
Company’s obligation to make such delivery shall not be extinguished and Company shall make such delivery as promptly as 
practicable after, but in no event later than one Business Day after, Dealer gives notice to Company that, after such delivery, 
(i) the Section 16 Percentage would not exceed 7.5%, and (ii) the Share Amount would not exceed the Applicable Share 
Limit.  

   
(l)                                      Share Deliveries . Notwithstanding anything to the contrary herein, Company agrees that any delivery of Shares or Share 

Termination Delivery Property shall be effected by book-entry transfer through the facilities of DTC, or any successor 
depositary, if at the time of delivery, such class of Shares or class of Share Termination Delivery Property is in book-entry 
form at DTC or such successor depositary.  

   
(m)                              Arbitration.  
   

(i)                                     All parties to this Confirmation are giving up the right to sue each other in court, including the right to a 
trial by jury, except as provided by the rules of the arbitration forum in which a claim is filed.  

   
(ii)                                 Arbitration awards are generally final and binding;  a party’s ability to have a court reverse or modify an 

arbitration award is very limited.  
   
(iii)                             The ability of the parties to obtain documents, witness statements and other discovery is generally more 

limited in arbitration than in court proceedings.  
   
(iv)                              The arbitrators do not have to explain the reason(s) for their award.  
   
(v)                                  The panel of arbitrators will typically include a minority of arbitrators who were or are affiliated w ith the 

securities industry, unless Issuer is a member of the organization sponsoring the arbitration facility, in which 
case all arbitrators may be affiliated with the securities industry.  

   
(vi)                              The rules of some arbitration forums may impose time limits for bringing a claim in arbitration.  In s ome 

cases, a claim that is ineligible for arbitration may be brought in court.  
   
(vii)                          The rules of the arbitration forum in which the claim is filed, and any amendments thereto, shall be 

incorporated into this Confirmation.  
   
(viii)                      Company agrees that any and all controversies that may arise between Company and Dealer, including, but 

not limited to, those arising out of or relating to the Agreement or the Transaction hereunder, shall be 
determined by arbitration conducted before FINRA Dispute Resolution (“FINRA-DR”), or, if FINRA-DR 
declines to hear the matter, before the American Arbitration Association, in accordance with their 
arbitration rules then in force.  The award of the arbitrator  

   

(2)  Include in Additional Warrant Confirmation.  
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shall be final, and judgment upon the award rendered may be entered in any court, state or federal, having 
jurisdiction.  

   
(ix)                              No person shall bring a putative or certified class action to arbitration, nor seek to enforce any pre-dispute 

arbitration agreement against any person who has initiated in court a putative class action or who is a 
member of a putative class who has not opted out of the class with respect to any claims encompassed by the 
putative class action until: (i) the class certification is denied; (ii) the class is decertified; or (iii) Company is 
excluded from the class by the court.  

   
(x)                                  Such forbearance to enforce an agreement to arbitrate shall not constitute a waiver of any rights under this 

Confirmation except to the extent stated herein.  
   

(n)                                  Tax Disclosure.   Effective from the date of commencement of discussions concerning the Transaction, Company and each 
of its employees, representatives, or other agents may disclose to any and all persons, without limitation of any kind, the tax 
treatment and tax structure of the Transaction and all materials of any kind (including opinions or other tax analyses) that are 
provided to Company relating to such tax treatment and tax structure.  

   
(o)                                  Maximum Share Delivery .  
   

(i)                                      Notwithstanding any other provision of this Confirmation, the Agreement or the Equity Definitions, in no event 
will Company at any time be required to deliver a number of Shares greater than [        ](3) (the “ Maximum 
Number of Shares ”) to Dealer in connection with the Transaction. Notwithstanding anything to the contrary in the 
Agreement, this Confirmation or the Equity Definitions, (i) the determination of whether the Maximum Number of 
Shares may be adjusted upon any event, and, if so, the applicable adjustment thereto, shall be made without regard 
to any amendments set forth herein to the relevant provisions of the Equity Definitions, (ii) the Maximum Number 
of Shares shall not be adjusted to exceed the Available Shares on account of any event that (x) constitutes a Potential 
Adjustment Event solely on account of Section 11.2(e)(vii) of the Equity Definitions and (y) is not within 
Company’s control and (iii) any Payment Obligation hereunder shall be calculated without regard to the Maximum 
Number of Shares; provided that, for the avoidance of doubt, the number of Shares deliverable under Section 9
(i) shall be limited to the Maximum Number of Shares.  

   
(ii)                                   In the event Company shall not have delivered to Dealer the full number of Shares or Restricted Shares otherwise 

deliverable by Company to Dealer pursuant to the terms of the Transaction because Company has insufficient 
authorized but unissued Shares that are not reserved for other transactions (such deficit, the “ Deficit Shares ”), 
Company shall be continually obligated to deliver, from time to time, Shares or Restricted Shares, as the case may 
be, to Dealer until the full number of Deficit Shares have been delivered pursuant to this Section 9(o)(ii), when, and 
to the extent that, (A) Shares are repurchased, acquired or otherwise received by Company or any of its subsidiaries 
after the Trade Date (whether or not in exchange for cash, fair value or any other consideration), (B) authorized and 
unissued Shares previously reserved for issuance in respect of other transactions become no longer so reserved or 
(C) Company additionally authorizes any unissued Shares that are not reserved for other transactions; provided that 
in no event shall Company deliver any Shares or Restricted Shares to Dealer pursuant to this Section 9(o)(ii) to the 
extent that such delivery would cause the aggregate number of Shares and Restricted Shares delivered to Dealer to 
exceed the Maximum Number of Shares.  Company shall immediately notify Dealer of the occurrence of any of the 
foregoing events (including the number of Shares subject to clause (A), (B) or (C) and the corresponding number of 
Shares or Restricted Shares, as the case may be, to be  

   

(3)  To be the lesser of (x) two times the Number of Shares and (y) (i) 19.9% of outstanding Shares multiplied by (ii) (a) for the Base Warrant 
Confirmation, 100/115 or (b) for the Additional Warrant Confirmation, 15/115.  
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delivered) and promptly deliver such Shares or Restricted Shares, as the case may be, thereafter.  

   
(p)                                  [Reserved .]  
   
(q)                                  Right to Extend.   Dealer may postpone or add, in whole or in part, any Expiration Date or any other date of valuation or 

delivery with respect to some or all of the relevant Warrants (in which event the Calculation Agent shall make appropriate 
adjustments to the Daily Number of Warrants with respect to one or more Expiration Dates) if Dealer determines, in its 
commercially reasonable judgment, that such extension is reasonably necessary or appropriate to preserve Dealer’s 
commercially reasonable hedging or hedge unwind activity hereunder in light of existing liquidity conditions in the cash 
market, the stock loan market or other relevant market relating to the Issuer’s Shares or to enable Dealer to effect purchases 
of Shares in connection with its commercially reasonable hedging, hedge unwind or settlement activity hereunder in a 
manner that would, if Dealer were Issuer or an affiliated purchaser of Issuer, be in compliance with applicable legal, 
regulatory or self-regulatory requirements, or with related policies and procedures applicable to Dealer.  

   
(r)                                     Status of Claims in Bankruptcy.   Dealer acknowledges and agrees that this Confirmation is not intended to convey to Dealer 

rights against Company with respect to the Transaction that are senior to the claims of common stockholders of Company in 
any United States bankruptcy proceedings of Company; provided that nothing herein shall limit or shall be deemed to limit 
Dealer’s right to pursue remedies in the event of a breach by Company of its obligations and agreements with respect to the 
Transaction other than during any such bankruptcy proceedings; p rovided that nothing herein shall limit or shall be deemed 
to limit Dealer’s rights in respect of any transactions other than the Transaction.  

   
(s)                                    Securities Contract.   The parties hereto intend for (i) the Transaction to be a “securities contract” as defined in the 

Bankruptcy Code (Title 11 of the United States Code) (the “ Bankruptcy Code ”), and the parties hereto to be entitled to the 
protections afforded by, among other Sections, Sections 362(b)(6), 546(e) and 555 of the Bankruptcy Code, (ii) a party’s 
right to liquidate the Transaction and to exercise any other remedies upon the occurrence of any Event of Default under the 
Agreement with respect to the other party to constitute a “contractual right” as described in the Bankruptcy Code, and 
(iii) each payment and delivery of cash, securities or other property hereunder to constitute a “margin payment” or 
“settlement payment” and a “transfer” as defined in the Bankruptcy Code.  

   
(t)                                     Wall Street Transparency and Accountability Act .  In connection with Section 739 of the Wall Street Transparency and 

Accountability Act of 2010 (“ WSTAA ”), the parties hereby agree that neither the enactment of WSTAA (or any statute 
containing any legal certainty provision similar to Section 739 of the WSTAA) or any regulation under the WSTAA (or any 
such statute), nor any requirement under WSTAA (or any statute containing any legal certainty provision similar to 
Section 739 of the WSTAA) or an amendment made by WSTAA (or any such statute), shall limit or otherwise impair either 
party’s otherwise applicable rights to terminate, renegotiate, modify, amend or supplement this Confirmation or the 
Agreement, as applicable, arising from a termination event, force majeure, illegality, increased costs, regulatory change or 
similar event under this Confirmation, the Equity Definitions incorporated herein, or the Agreement (including, but not 
limited to, rights arising from Change in Law, Hedging Disruption, Increased Cost of Hedging, an Excess Ownership 
Position, or Illegality (as defined in the Agreement)).  

   
(u)                                  Agreements and Acknowledgements Regarding Hedging . Company understands, acknowledges and agrees that: (A) at any 

time on and prior to the last Expiration Date, Dealer and its affiliates may buy or sell Shares or other securities or buy or sell 
options or futures contracts or enter into swaps or other derivative securities in order to adjust its hedge position with respect 
to the Transaction;  (B) Dealer and its affiliates also may be active in the market for Shares other than in connection with 
hedging activities in relation to the Transaction; (C) Dealer shall make its own determination as to whether, when or in what 
manner any hedging or market activities in securities of Issuer shall be conducted and shall do so in a manner that it deems 
appropriate to hedge its  
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price and market risk with respect to the Settlement Prices; and (D) any market activities of Dealer and its affiliates with 
respect to Shares may affect the market price and volatility of Shares, as well as the Settlement Prices, each in a manner that 
may be adverse to Company.  

   
(v)                                  Early Unwind .  In the event the sale of the [“Firm Securities”](4)[“Option Securities”](5) (as defined in the Purchase 

Agreement) is not consummated with the Initial Purchasers for any reason, or Company fails to deliver to Dealer opinions of 
counsel as required pursuant to Section 9(a), in each case by 5:00 p.m. (New York City time) on the Premium Payment Date, 
or such later date as agreed upon by the parties (the Premium Payment Date or such later date the “ Early Unwind Date ”), 
the Transaction shall automatically terminate (the “ Early Unwind ”), on the Early Unwind Date and (i) the Transaction and 
all of the respective rights and obligations of Dealer and Company under the Transaction shall be cancelled and terminated 
and (ii) each party shall be released and discharged by the other party from and agrees not to make any claim against the 
other party with respect to any obligations or liabilities of the other party arising out of and to be performed in connection 
with the Transaction either prior to or after the Early Unwind Date.  Each of Dealer and Company represents and 
acknowledges to the other that, upon an Early Unwind, all obligations with respect to the Transaction shall be deemed fully 
and finally discharged.  

   
(w)                                Payment by Dealer .  In the event that, following payment of the Premium, (i) an Early Termination Date occurs or is 

designated with respect to the Transaction as a result of a Termination Event or an Event of Default (other than an Event of 
Default arising under Section 5(a)(ii) or 5(a)(iv) of the Agreement) and, as a result, Dealer owes to Company an amount 
calculated under Section 6(e) of the Agreement, or (ii) Dealer owes to Company, pursuant to Section 12.7 or Section 12.9 of 
the Equity Definitions, an amount calculated under Section 12.8 of the Equity Definitions, such amount shall be deemed to be 
zero.  

   
(x)                                  Delivery or Receipt of Cash .  For the avoidance of doubt, other than receipt of the Premium by Company, nothing in this 

Confirmation shall be interpreted as requiring Company to cash settle the Transaction, except in circumstances where cash 
settlement is within Company’s control (including, without limitation, where Company elects to deliver or receive cash, or 
where Company has made Private Placement Settlement unavailable due to the occurrence of events within its control) or in 
those circumstances in which holders of Shares would also receive cash.  

   
(y)                                  Tax Matters .  
   

(i)                                     For purposes of Sections 4(a)(i) and (ii) of the Agreement, Dealer agrees to deliver to Company one duly executed 
and completed applicable Internal Revenue Service Form W-8 or Form W-9 (or successor thereto).  

   
(ii)                                 Withholding Tax imposed on payments to non-US counterparties under the United States Foreign Account Tax 

Compliance Act . “Tax” and “Indemnifiable Tax”, each as defined in Section 14 of the Agreement, shall not include 
any U.S. federal withholding tax imposed or collected pursuant to Sections 1471 through 1474 of the U.S. Internal 
Revenue Code of 1986, as amended (the “ Code “), any current or future regulations or official interpretations 
thereof, any agreement entered into pursuant to Section 1471(b) of the Code, or any fiscal or regulatory legislation, 
rules or practices adopted pursuant to any intergovernmental agreement entered into in connection with the 
implementation of such Sections of the Code (a “ FATCA Withholding Tax “). For the avoidance of doubt, a 
FATCA Withholding Tax is a Tax the deduction or withholding of which is required by applicable law for the 
purposes of Section 2(d) of the Agreement.  

   
(iii)                             HIRE Act . “Tax” and “Indemnifiable Tax”, each as defined in Section 14 of the Agreement, shall not include any 

tax imposed on payments treated as dividends from sources within the United States under Section 871(m) of the 
Code or any regulations issued thereunder.  

   

(4)  Insert for Base Warrant Confirmation.  
(5)  Insert for Additional Warrant Confirmation.  

   
26  

 



   
(z)                                   Governing Law .  THE AGREEMENT, THIS CONFIRMATION AND ALL MATTERS A RISING IN 

CONNECTION WITH THE AGREEMENT AND THIS CONFIRMATION  SHALL BE GOVERNED BY, AND 
CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS  OF THE STATE OF NEW YORK 
(WITHOUT REFERENCE TO ITS CHOICE OF LAW DOCTRINE, O THER THAN TITLE 14 OF THE NEW 
YORK GENERAL OBLIGATIONS LAW).  

   
(aa)                           Amendment.   This Confirmation and the Agreement may not be modified, amended or supplemented, except in a written 

instrument signed by Company and Dealer.  
   
(bb)                           Counterparts.   This Confirmation may be executed in several counterparts, each of which shall be deemed an original but 

all of which together shall constitute one and the same instrument.  
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Company hereby agrees (a) to check this Confirmation carefully and immediately upon receipt so that errors or discrepancies can be 

promptly identified and rectified and (b) to confirm that the foregoing (in the exact form provided by Dealer) correctly sets forth the terms of 
the agreement between Dealer and Company with respect to the Transaction, by manually signing this Confirmation or this page hereof as 
evidence of agreement to such terms and providing the other information requested herein and immediately returning an executed copy to 
[                    ].  
   

   

 

   
Very truly yours,  

      
      
   

[ [                          ]  
      
      
   

By:  
   

   
Authorized Signatory  

   
Name:    ]  

      
      
Accepted and confirmed  

   

as of the Trade Date:  
   

      
LinkedIn Corporation  

   

      
      
By:  

      

Authorized Signatory  
   

Name:  
   



  
Annex A 

  
The Expiration Dates and the Daily Number of Warrants for each Expiration Date are set forth below.  
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Exhibit 99.1 
  

LinkedIn Corporation Announces $1.15 Billion Convertible Notes Offering  
   
MOUNTAIN VIEW, Calif., November 4, 2014 — LinkedIn Corporation (NYSE: LNKD) today announced its intention to offer, subject to 
market conditions and other factors, $1.15 billion aggregate principal amount of convertible senior notes due in 2019 (the “notes”) in a private 
placement to qualified institutional buyers pursuant to Rule 144A under the Securities Act of 1933, as amended (the “Act”).  LinkedIn also 
expects to grant the initial purchasers of the notes a 13-day option to purchase up to an additional $172.5 million aggregate principal amount of 
notes.  
   
The notes will be unsecured, senior obligations of LinkedIn, and interest will be payable semi-annually in arrears.  The notes will be 
convertible into cash, shares of LinkedIn’s Class A common stock (“common stock”), or a combination thereof, at LinkedIn’s election.  The 
interest rate, conversion rate and other terms of the notes are to be determined upon pricing of the offering.  
   
In connection with the pricing of the notes, LinkedIn expects to enter into privately negotiated convertible note hedge transactions with one or 
more of the initial purchasers or their affiliates or other financial institutions (the “hedge counterparties”).  The convertible note hedge 
transactions are expected generally to reduce the potential dilution to the common stock upon any conversion of notes and/or offset the cash 
payments LinkedIn is required to make in excess of the principal amount of converted notes, as the case may be, in the event that the market 
price of the common stock is greater than the strike price of those convertible note hedge transactions.  LinkedIn also expects to enter into 
privately negotiated warrant transactions with the hedge counterparties.  The warrant transactions would separately have a dilutive effect to the 
extent that the market value per share of common stock exceeds the strike price of any warrant transactions, unless LinkedIn elects, subject to 
certain conditions set forth in the related warrant confirmations, to settle the warrant transactions in cash.  If the initial purchasers exercise their 
option to purchase additional notes, LinkedIn intends to enter into additional convertible note hedge transactions and additional warrant 
transactions with the hedge counterparties.  
   
LinkedIn expects that in connection with establishing their initial hedge of the convertible note hedge transactions and warrant transactions, the 
hedge counterparties or their respective affiliates may purchase shares of the common stock and/or enter into various derivative transactions 
with respect to the common stock concurrently with, or shortly after, the pricing of the notes.  These activities could increase (or reduce the size 
of any decrease in) the market price of LinkedIn’s common stock or the notes at that time.  In addition, LinkedIn expects that the hedge 
counterparties or their respective affiliates may modify their hedge positions by entering into or unwinding derivative transactions with respect 
to the common stock and/or by purchasing or selling shares of the common stock or other securities of LinkedIn in secondary market 
transactions following the pricing of the notes and prior to the maturity of the notes (and are likely to do so during any observation period 
relating to a conversion of the notes or in connection with any repurchase of notes by LinkedIn).  This activity could also cause or avoid an 
increase or a decrease in the market price of the common stock or the notes, which could affect the ability of noteholders to convert the notes 
and, to the extent the activity occurs during any observation period related to a conversion of  
   

 



   
the notes, could affect the amount and value of the consideration that noteholders will receive upon conversion of the notes.  
   
LinkedIn expects to use a portion of the net proceeds of the offering of the notes to pay the cost of the convertible note hedge transactions 
described above (after such cost is partially offset by the proceeds to LinkedIn of the warrant transactions described above), and to use the 
remaining proceeds of the offering for general corporate purposes.  
   
The notes will be offered to qualified institutional buyers pursuant to Rule 144A under the Act. Neither the notes nor the shares of common 
stock issuable upon conversion of the notes, if any, have been, nor will be, registered under the Act or the securities laws of any other 
jurisdiction and may not be offered or sold in the United States absent registration or an applicable exemption from such registration 
requirements.  
   
This announcement is neither an offer to sell nor a solicitation of an offer to buy any of these securities and shall not constitute an offer, 
solicitation, or sale in any jurisdiction in which such offer, solicitation, or sale is unlawful.  
   
Contact:  
   
LinkedIn Corporate Communications Team  
press@linkedin.com  
   
Investor Education Team  
mdanziger@linkedin.com  
   



Exhibit 99.2 
  

LinkedIn Corporation Announces Pricing of $1.15 Billion Convertible Notes Offering  
   
MOUNTAIN VIEW, Calif., November 6, 2014 — LinkedIn Corporation (“LinkedIn”) (NYSE: LNKD) today announced the pricing of $1.15 
billion aggregate principal amount of convertible senior notes due 2019 (the “notes”) in a private placement to qualified institutional buyers 
pursuant to Rule 144A under the Securities Act of 1933, as amended (the “Act”).  LinkedIn also granted the initial purchasers of the notes a 13-
day option to purchase up to an additional $ 172.5 million aggregate principal amount of the notes.  
   
The sale of the notes to the initial purchasers is expected to settle on November 12, 2014, subject to customary closing conditions, and is 
expected to result in approximately $1.13 billion in net proceeds to LinkedIn after deducting the initial purchasers’ discount and estimated 
offering expenses payable by LinkedIn (assuming no exercise of the initial purchasers’ option).  
   
The notes will be senior, unsecured obligations of LinkedIn.  The notes will bear interest at a rate of 0.50% per year.  Interest will be payable 
semi-annually in arrears on May 1 and November 1 of each year, beginning on May 1, 2015.  The notes will mature on November 1, 2019, 
unless earlier repurchased or converted.  
   
LinkedIn expects to use approximately $70.2 million of the net proceeds of the offering of the notes to pay the cost of the convertible note 
hedge transactions described below after such cost is partially offset by the proceeds of the warrant transactions described below to raise the 
effective conversion price of the notes from LinkedIn’s perspective, and to use the remaining proceeds of the offering for general corporate 
purposes.  
   
The initial conversion rate for the notes is 3.3951 shares of Class A common stock (“common stock”) per $1,000 principal amount of notes 
(which is equivalent to an initial conversion price of approximately $294.54 per share).  Prior to the close of business on the business day 
immediately preceding May 1, 2019, the notes will be convertible at the option of the note holders only upon the satisfaction of specified 
conditions and during certain periods.  Thereafter until the close of business on the second scheduled trading day preceding the maturity date, 
the notes will be convertible at the option of the noteholders at any time regardless of these conditions.  Conversions of the notes will be settled 
in cash, shares of LinkedIn’s common stock or a combination thereof, at LinkedIn’s election.  The last reported sale price of LinkedIn’s 
common stock on November 5, 2014 was $218.18 per share.  
   
In connection with the pricing of the notes, LinkedIn entered into privately negotiated convertible note hedge transactions with the initial 
purchasers and their affiliates (the “hedge counterparties”).  The convertible note hedge transactions are expected generally to reduce the 
potential dilution to LinkedIn’s common stock upon any conversion of notes and/or offset the cash payments LinkedIn is required to make in 
excess of the principal amount of converted notes, as the case may be, in the event that the market price of LinkedIn’s common stock is greater 
than the strike price of the convertible note hedge transactions, which initially corresponds to the initial conversion price of the notes.  LinkedIn 
also entered into privately negotiated warrant transactions with the hedge  

   

 



   
counterparties.  The warrant transactions will separately have a dilutive effect to the extent the market value per share of LinkedIn’s common 
stock exceeds the strike price of any warrant transactions, unless LinkedIn elects, subject to certain conditions, to settle the warrant transactions 
in cash.  The strike price of the warrant transactions will initially be approximately $381.82 per share, which represents a premium of 
approximately 75% over the last reported sale price of LinkedIn’s common stock on November 5, 2014, and is subject to certain adjustments 
under the terms of the warrant transactions.  If the initial purchasers exercise their option to purchase additional notes, LinkedIn intends to enter 
into additional convertible note hedge transactions and additional warrant transactions with the hedge counterparties.  
   
LinkedIn expects that, in connection with establishing their initial hedge of the convertible note hedge transactions and warrant transactions, 
the hedge counterparties or their respective affiliates may purchase shares of LinkedIn’s common stock and/or enter into various derivative 
transactions with respect to the common stock concurrently with, or shortly after, the pricing of the notes.  These activities could increase (or 
reduce the size of any decrease in), the market price of LinkedIn’s common stock or the notes at that time.  In addition, LinkedIn expects that 
the option counterparties or their respective affiliates may modify their hedge positions by entering into or unwinding derivative transactions 
with respect to LinkedIn’s common stock and/or by purchasing or selling shares of LinkedIn’s common stock or other securities of LinkedIn in 
secondary market transactions following the pricing of the notes and prior to maturity of the notes (and are likely to do so during any 
observation period relating to a conversion of the notes or in connection with any repurchase of notes by LinkedIn).  This activity could also 
cause or avoid an increase or a decrease in the market price of LinkedIn’s common stock or the notes, which could affect the ability of 
noteholders to convert the notes and, to the extent the activity occurs during any observation period related to a conversion of the notes, could 
affect the amount and value of the consideration that noteholders will receive upon conversion of the notes.  The convertible note hedge 
transactions and warrant transactions have not been, and will not be, registered under the Securities Act or the securities laws of any other 
jurisdiction and may not be offered or sold in the United States without registration or an applicable exemption from registration requirements.  
   
This announcement is neither an offer to sell nor a solicitation of an offer to buy any of these securities and shall not constitute an offer, 
solicitation, or sale in any jurisdiction in which such offer, solicitation, or sale is unlawful.  The notes and the shares of common stock issuable 
upon conversion of the notes, if any, will not be registered under the Act or any state securities laws, and unless so registered, may not be 
offered or sold in the United States except pursuant to an exemption from the registration requirements of the Act and applicable state laws.  
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